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LAND IN AFRICA: MARKET ASSET
OR LIVELIHOOD SECURITY?
CONFERENCE PROCEEDINGS

PREFACE

Land lies at the heart of social, political and economic life in most of
Africa, where agriculture, natural resources and other land-based
activities are fundamental to livelihoods, food security, incomes and
employment. Land also continues to have major historical and
spiritual significance for Africa’s people. At one time land seemed an
almost inexhaustible asset in Africa, but population growth and
market development are creating mounting pressure and
competition for land resources, especially close to towns and cities,
and in productive, high value areas. Customary land management is
under pressure, and the coverage of formal land institutions is
generally very limited.

As a result, land tenure and shelter are insecure for many ordinary
Africans in both urban and rural areas. Property rights are weak or
unclear, and this is widely regarded as a major obstacle to African
development. Land competition can trigger and exacerbate wider
conflicts. In southern Africa, particularly, the unresolved historical
legacy of colonial land alienation underlies the risks of social and
political conflict. Bound up with ethnic identity, and political and
economic power, and of critical importance for the livelihoods of the
poor, the management of rights to land is a core issue for African
governments today.

In this dynamic and challenging context, a conference entitled Land
in Africa: market asset or livelihood security? organised by IIED?, NRI? and
the Royal African Society* in November 2004 brought together a wide

1. Held on November 8 and 9, 2004, Church House, Westminster, London, UK

2. International Institute for Envi and | 3 Endsleigh St. London WCTH 0DD www.iied.org
3. Natural Resources Institute, University of Greenwich, Central Avenue, Chatham Maritime ME4 4TB
www.nri.org

4. Royal African Society, SOAS, Thornhaugh Street, Russell Sq, London WCTH 0XG, www.royalafricansociety.org
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range of interest groups including, African policy makers, academics and civil society
representatives, as well as representatives of the private sector and international
agencies to debate the way ahead for land rights and land reforms in Africa. The event
addressed two key dimensions of land and property rights in Africa today and their
implications for future stability, prosperity and poverty reduction.

* The links between property rights, investment and the generation of economic
opportunities in the context of global integration.

* How best to secure access to land for farmers and the urban poor as the basis for
improved livelihoods and food security.

Participants discussed the conditions under which different approaches to securing
rights over land are successful taking into account dynamic change at local, regional and
international levels. Emphasis was placed on sharing experience from a range of African
countries and a series of thematic discussions focussed on:

« Formalising and securing land rights: diverse approaches from Africa
« Gender, land rights and inheritance

« Urban and peri-urban land development and land use conflict

* Global and local markets, changing land relations

* Securing collective rights to land and natural resources



EDITORS’ INTRODUCTION

Julian Quan, SuFei Tan and Camilla Toulmin

This volume contains the main papers presented at the conference,
delivered as keynotes, and as overview papers for the working
groups. These constitute a series of fresh analytical perspectives and
factually informative accounts of land issues across the continent
and in particular countries by African political and intellectual
leaders concerned with land, together with reflections by
international researchers. All have been actively engaged in
advancing research, debate, policy development and
implementation to address African land issues in recent years.

In addition to these main papers, participants presented a number
of short responses and commentaries on the conference’s main
themes, and a series of country focused case studies for the thematic
working groups. These are included with summaries of the working
group findings on the accompanying CD-ROM, together with an
electronic version of the proceedings.

The papers are followed by the organisers’ summary of main
findings, conclusions and how the donor community can help
African nations in practice to provide secure tenure arrangements
and equitable distribution of property rights over land.

1. THE KEYNOTE PAPERS

Securing rights to land: a priority for Africa by Rosebud Kujawila
(Commissioner for Rural Economy and Agriculture at the African
Union) sets out the overall case for an equitable approach to
delivery of secure land rights to Africa’s small farmers, and the
poor in general, through customary tenure systems, and for fairer
land distribution. The African Union’s perspective is that agriculture
and land are central in the socio-economic development of the
continent and that rights to land are fundamental for the
participation of women and disadvantaged sections of society in the
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development process. Africa’s socio-economic development is still dependent on
agriculture and exploitation of natural resources. Agriculture and livestock production is
largely carried out by smallholder farmers under increasing pressure of scarce land
resources managed under unsecured customary land ownership and communal grazing
land. African governments are seeking to address tenure insecurities to promote both
rural and urban development, and to address inequalities in land ownership between
different social groups. The paper argues that to be successful such reforms must
address equitably the needs of smallholder farmers, the private sector, women and the
urban poor and slum dwellers, respect customary patterns of land holding, and provide
fair compensation in cases of nationalization of land for public good. Equitable and
transparent land distribution is arguably a pre-requisite for social and political stability
at community and national level in every country.

In Property rights, investment, opportunity and growth: Africa in a global context,
Adebayo Olukoshi of CODESRIA>, provides an independent analytical, rather than a
land practitioner’s perspective on the issues. Contrary to the dominant view that
secure property rights are the sine qua non of growth and investment, he argues that
investment flows to developing nations have not in practice been driven by property
rights and tenure regimes or by the wider governance environment. While there has
been an over-emphasis of the need to attract foreign investment into Africa, little of
which has materialised, the drive for foreign investment has facilitated widespread land
alienation and concentration in different parts of the continent in the name of “good
governance”. In reality, the challenge is to mobilise domestic African capital formation
and investment. Olukoshi contends that there is no single valid policy mix for achieving
growth and securing property rights, and that Africa’s great mistake has been to seek
universally applicable models transferred from elsewhere. Moreover, decisions about
property rights are not purely economic and in view of their social, political and cultural
as well as economic aspects, the state has a fundamental role to play beyond simply
providing an enabling environment for land markets. No society has achieved effective
reforms based on the market alone, and effective land policies and reforms require
broader approaches.

The paper also contends that the widely perceived dichotomies in matters of property
rights: between the public and private; statutory and customary; state and market;
individual and collective; and urban and rural; are not distinct and exclusive categories.
They frequently break down in practice and in people’s everyday experience, struggles
for livelihoods involve efforts to negotiate and straddle these contradictions. Africa has
its own history of property markets and land transactions, tied into livelihoods at
multiple levels. Consequently an excessive emphasis on formalising property rules is
diversionary and irresponsible. It shifts attention away from the unfavourable terms of
trade and extensive use of subsidies in the north which constrain African smallholders’
development, and from the thoroughgoing agrarian reforms which are necessary to
avoid reinforcing an unjust status quo. While small minorities may have gained from
titling programmes, they have not enabled smallholders to access funds for investment,
while undermining communal ownership systems and failing to reduce land litigation,

5. CODESRIA - Council of the Development of Social Science Research in Africa, BP 3304, Dakar, Senegal
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as people have challenged the basis on which property rights are acquired through
titling. In practice Africa’s smallholder farmers have more to gain from investments in
improved productivity, rural food security and infrastructure and technology than from
a rush to land titling.

Olukoshi concludes that the classic land question of reversing colonial land alienation in
East and Southern Africa has become complicated by new land uses in the white
commercial sector such as game farming and tourism, and the willing seller — willing
buyer approach has manifestly failed to address problems of land concentration. At the
same time, a “new land question” has emerged throughout the continent, where
formerly, surplus land was available. This can be characterised by increased population
pressure, new incentives driving different interest groups to establish formal property
rights, popular asset building strategies in the context of great economic uncertainty and
legal pluralism; the channelling of remittances from migrant labour into landed
property; extensive land degradation; the growth of niche market agriculture and
artisanal mining; uncontrolled urban development and a booming urban housing
market; and enclosure of large areas for commercial logging, ranching and other
purposes. These developments are leading to land concentration, inequality and
increasing landlessness, narrowing the gulf between the former settler and non-settler
countries and raising a range of land related citizenship issues regarding the nature of
ownership, the rights of indigenous groups and migrants, women and youth which are
central to the defence of livelihoods in an era of unprecedented change. This requires a
policy focus not on formalising land rights and markets but on equity and distributional
issues, and economic development responding to internal opportunities and the need for
domestic investment.

The two subsequent papers, by African land ministers illustrate in practice the
aspirations and challenges which governments face in grappling with these new land
questions, and seeking effective policy and legal frameworks whereby the issues of land
access and security of land rights can be addressed to capture the complexity of rights
and livelihood struggles on the ground, while not repeating the mistakes of earlier
attempts to formalise property rights. These papers provide in depth information on the
land question in the counties in question, Ghana and Rwanda, and illustrate an
optimism and determination to resolve the problems through new approaches, despite
the constraints and complex issues involved.

The paper by Prof. Dominic Fobih, Ghana’s Minister for Lands, Forests and Mines,
The significance of secure access to land for the livelihoods and food security of
Africa’s farmer and urban poor, discusses the challenges with reference to the land
questions of Ghana. Here, population growth, while stopping short of intense land
pressure in rural areas, has led to competition for the fruits of the land in terms of
economic and livelihood opportunity. In addition there is land competition between
locals and migrants and in peri-urban areas, a context in which the poor are vulnerable,
and financial resources have become more significant than membership of land holding
communities in gaining access to land. Boundary conflicts between land holding
groups, complex sets of rights within land holding groups, the prevalence of oral
contracts, failures to distinguish between the jurisdictional and proprietary rights of
traditional authorities and family heads and the breakdown of principles and structures



for managing customary lands have led to widespread insecurity and a pervasive culture
of land litigation. The absence of clear registries of land interests is now becoming
untenable and a major constraint on development. With the aims of promoting
modernised agriculture, private sector development as well as good governance to
enhance social justice and equity, the long term, multi-donor supported Land
Administration Programme (LAP) takes a stakeholder participatory approach. It seeks to
simplify the process of accessing land while making it fair and transparent. Key
elements include the documentation and demarcation of land holders’ (customary
authorities and kin groups) boundaries, the establishment of Customary Land
Secretariats, and streamlining state land administration institutions to support effective
decentralised land rights management.

Land conflict: addressing land issues in post conflict setting: the case of Rwanda, by
Patricia Hajabakiga, Minister of State for Land and Environment in Rwanda,
suggests some critical issues for reflection and debate, and offers a framework for
analysing land conflict at grassroots level and the pitfalls in the design and
implementation process of related policies. The root causes of the land conflict today
lie in the history of land tenure in Rwanda. The key problems have been high rates of
population growth leading to extensive land competition and land degradation,
together with the recent history of civil conflict and violence, in particular the genocide
of 1994, which has generated successive waves of refugees and returnees, leading to
overlapping land claims and difficulties in resettlement. In addition low rates of
urbanisation and industrial development mean that agriculture will remain the primary
source of livelihood for Rwandans for years to come, despite the difficulties of land
access and competition. The paper outlines the measures taken after 1994 to mitigate
the conflicts, including the difficult but necessary measures of requiring land sharing
and creation of grouped settlements. Principles underlying Rwanda’s new land policy
and law seek to introduce low cost decentralised registration of leasehold titles for all
land holdings, so as to strengthen security of tenure of all Rwandans, and provide a
basis for ensuring greater social stability, greater investment in land and access to credit.
The new policy aims to facilitate land consolidation to enable adoption of more
commercial farming opportunities, and the use of customarily based mediation systems
for the resolution of land disputes.

Despite current low institutional capacity, and the inevitable pitfalls of land registration,
titling and consolidation processes, and the risks that not all Rwandans will be satisfied,
the government hopes that through involvement of all stakeholders, and good
communications the policy will lay a secure basis for economic development and the
avoidance of future land related conflicts.

In his paper Land rights and administration in Africa, Klaus Deininger,® outlines the
diverse ways in which land and land institutions are important for broad economic
growth and poverty reduction, and the challenges these impose. Secure land rights

are needed for a favourable investment climate. It enables access to credit markets and
provides both revenue for government and social safety nets. Accountable, transparent
land administration is required to eliminate corruption and maintain confidence in the

6. Author of the World Bank’s 2003 Policy Research Report
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rule of law. The need for African countries to confront land issues is urgent because of
continuing population growth, rapid urbanisation and the drive to reorient subsistence
production towards higher value crops. Moreover the African context is characterised by:
a high potential for conflict; dualistic legal systems and low enforcement capacity;
outdated inefficient land registries; limited land rights for women; large amounts of land
remaining under state control; overly complex inappropriate regulations; and continuing
land inequality in the former settler economies. Despite the long-term nature of these
challenges, recent experience demonstrates a number of clear opportunities. Policy
makers are now aware of the importance of land, beyond the need for legislative reforms
alone, and in a growing number of cases have initiated broad based land policy dialogue.
Broader institutional reforms are now underway. These aim to develop accountable,
decentralised systems of land administration, including the devolution of land rights to
land holding communities and measures to promote change in social values towards
gender equality. Finally, technology can modernise land registries and expand their
coverage, and in combination with local expertise and participation, can reduce the
potential for land conflicts and social exclusion. Moreover donors are now starting to
realise that long-term engagement in support of Africa’s own solutions to its land
problems are required. Development partners need to help awareness-raising and
provide the analytical basis for proper incorporation of land into PRSPs, provide
appropriate new technology, enable access to international expertise, and support
monitoring, lesson learning and innovation across land reforming countries.

Thiendou Niang and Salla Dior Dieng in Land tenure and family farming in Africa:
with special reference to Senegal present a farmers’ perspective on land tenure
issues. They explain the complexity of the problems facing Africa stemming from the
nature of agricultural production, and that the inability to resolve these problems is in
large part due to a lack of support for family farming. Although family farms are the
predominant production units in Africa, there has been a longstanding refusal to accord
much importance to them. Farmers’ access to land is increasingly being threatened
especially in areas of high economic potential. The land-related issues at stake create
conflicts of interests between various groups, such as the state, local governments and
local people. Different communities, including customary rights holders, other
indigenous groups, non-indigenous groups and agri-business, have divergent interests
land tenure laws are not suited to modern context and there is limited support for Land
Action Plans. Until these issues are resolved, agriculture in Africa will continue to fall
below expectation.

Together, these papers provide a broad overview and context for questions of land
tenure in Africa. The inter-relation between agriculture and the land, the importance of
securing land rights and of investment in land, increasing incidence of conflict and gaps
between rich and poor, issues of equity of access and governance are themes which cut
across the land question.

2. THE THEMATIC OVERVIEW PAPERS

In order to deepen understanding of these issues, the conference tackled a range of
more specific issues through thematic papers and group discussions. These focused on:
approaches to the formalisation of land rights; gender, land rights and inheritance;



urban and peri-urban land development; global and local markets, and changing land
relations and finally, securing collective rights to land and natural resources.

There is clear recognition at policy level both within African governments and
international agencies that market based approaches alone are insufficient. Approaches
to securing land rights must recognise the realities of evolving customary practice, the
demands of elites, and of social conflicts over land. It is also apparent that there is a
renewed, albeit more nuanced and diverse drive to provide tenure security through new
forms of registration of rights. However the jury is still out as regards the poverty and
equity impacts of this new wave of land-administrative efforts to resolve Africa’s new
land question. The overview and case study papers for the thematic discussions address
some of the issues.

Nowhere are the continuing risks of inequity inherent in the new wave of decentralised
and customary based approaches to land administration more apparent than in
considering gender. Securing women’s land rights: approaches, prospects and
challenges, by Dzodzi Tsikata discusses the issues involved in women’s land interests
and inheritance, with reference to recent land tenure reforms in Ghana, Tanzania
and Uganda. The paper reviews debate among gender justice activists about how
related issues should be addressed, in particular the problems of customary law and
land titling and registration and statutory law. A dominant trend has been the
concentration of land in male hands as a result of processes of socio-economic
differentiation and individualisation of land rights: these have tended to erode
daughters’ inheritance claims. Women’s rights are subject to their changing status at
different stages of their lives, they lack the abiding security of tenure which men
generally enjoy, and marriage has become the principle means of access to land.

Recent land and tenure reforms in Africa seek to improve women'’s representation in
land administration bodies: while this is not in contention, current policies also seek to
build on customary systems instead of breaking with them. This frequently ignores the
equity issues at stake, and more needs to be known about how customary systems
operate in practice. Tsikata finds that the relationship between statutory and customary
law is closer empirically than has been realised, and that the two systems in practice are
interconnected, with men and women, using both to sustain their land claims. An
underlying feature of these systems is that the processes by which claims are negotiated
are socially embedded, and thus subject to gendered power relations. This imposes
major constraints on gender justice, and as a result, whether customary tenure
management is left in place, or replaced by a titling process, change must bhe
consciously managed to secure equitable outcomes.

Unequal gender voice and power also means that women have limited access to
mechanisms of statutory justice, and moreover, that gender inequalities are reflected in
the interpretation and operation of formal law. This raises questions about how far the
codification of customary law or even the constitutional protection of women’s rights
can protect women’s socially embedded land access in practice. Nevertheless the state
can be a source of security for women. This requires greater democracy and
accountability in the representation of women’s interests. While women’s interests may
be advanced by reforms which protect the rights of poor communities as a whole,
explicit attention to women'’s rights is needed. Unless the [unwritten] rules of customary



law can effectively be rewritten, requiring a strengthening of women’s voice at every
level, the new generations of tenure reforms will be subject to the same pitfalls as the
old.

Formalising and securing land rights in Africa, by Julian Quan and Camilla Toulmin,
land specialists from two of the conference’s organising institutions, NRI and IIED,
provides an overview of contemporary African approaches to land rights
management. The paper revisits the emergent consensus that decentralised approaches
and the recognition of customary rights are required as an alternative to individual land
titling, and surveys new experience and evidence in relation to the range of approaches
now being employed. It is now widely accepted that land titling programmes in Africa
have tended to favour local elites, failed to capture the complex patterns of subsidiary
and secondary rights on the ground, and involved prohibitive costs for the state and for
the poor, while not leading to significantly increased credit supplies or levels of farm
investment. Nevertheless, despite the advantages of customary systems in enabling social
access routes to land for the poor and vulnerable, there is no guarantee that they will
continue to do so, particularly where customary authorities are reasserting their claims in
order to transact in community land. Consequently there is a new emphasis on the need
for accountable and transparent systems of recording land rights and transactions, which
aim to protect land rights while stopping short of full-blown individual titles. However
the authors find that approaches to local land rights registration in Niger and Cote
d’Ivoire have suffered from similar problems of simplification, high costs, induced
insecurity and elite bias as have more conventional titling programmes elsewhere.
Alternative approaches under experimentation include the legal protection of customary
rights accepted as socially legitimate (Mozambique), community or corporate
demarcation and titling (Mozambique again, Tanzania, and one element of the tenure
reforms due in Ghana); devolution of responsibility to local collective bodies in which
customary authorities may play a greater or lesser role (Ghana, Malawi, and recently
Niger), and systems of land registration by local government (Tigray in Ethiopia,
Botswana, Uganda). A host of practical and policy issues remain however, in particular in
defending the legitimate claims of vulnerable groups and of women. In all cases
governments need to define clear principles to help ensure equity, sequence reforms
carefully so as to learn from experience, and monitor the accountability and impacts of
local land administration bodies.

Urban land issues are addressed by Anna Kajamulo Tibaijuka, Executive Director of
UN Habitat and member of the UK’s Prime Ministerial Commission for Africa, in
Security of Tenure in Urban Africa: were we are and where do we go from here? It is
estimated that in 2001 almost one third of the world’s urban population lived in slums,
the majority of them in developing countries. Excluding a significant proportion of the
urban population from legal shelter reduces the prospects for economic development as
well as for sustainable livelihoods. People who fear eviction are not likely to operate to
their maximum potential. In addition, local and central governments are not able to
generate revenue from property taxes and service charges when people live in extra-legal
settlements. Land titling alone will not address the problem. It will require the
development of innovative approaches to security of tenure. Tibaijuka suggests the
following process to stabilise the existing land tenure situation and provide a foundation
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for longer term options. Provision should be made for short-term security for all
households in slums and unauthorised settlements. An inventory should be made of all
extra-legal settlements to identify those in areas prone to hazards such as flooding or
landslides. Residents of these settlements should be given priority for relocation. Finally
all other extra-legal settlements should be designated as entitled to medium-term forms
of tenure. However, improving tenure for the existing urban populations will not be
enough unless measures are also taken to reduce the need for new slums and informal
settlements. Tibaijuka concludes by reminding us that many tenure regimes; including
statutory, customary and informal, discriminate against women, either formally or in
practice. Property rights therefore need to be seen in terms of the extent to which
women enjoy equal rights with men.

The paper by Kojo Amanor, University of Legon, Ghana, Global and local land
markets argues that while neo-liberal market reforms are inappropriate in the
African context, customary transactions including various forms of rental and
sharecropping are widely established in practice. However, the role of customary
authorities in relation to land has largely been a construct of colonialism, which
independent states have failed to reverse. In the forest belt of West Africa, customarily
based sharecropping transactions also embody power relations and have been used by
family heads and customary “land controllers” to allocate land preferentially to
sharecropping migrants from the Sahel as a source of income and power. This has led to
land scarcity and competition particularly amongst indigenous youth, and has proved to
be a source of conflict. Current tenure reforms in the region tend to reinforce the
powers of control over land which were attributed to customary authorities and power
holders in colonial times, reversing earlier “land to the tiller” reforms, whereby tenant
farmers and sharecroppers gained secure rights. This process can take place both
through the creation of customary land secretariats, as in Ghana, or through the
inventories of land holdings compiled by the Plans Foncier Rurales in neighbouring
francophone countries, which tend to register the interests of primary rights holders
and exclude those with secondary or derived rights. Amanor argues that the reforms in
Ghana favour commercial interests in land, risking entrenchment of the powers of the
chiefs to allocate land to peri-urban developers and village farm land to agribusiness
investors. Although local realities are socially diverse and involve a variety of different
interest groups, powerful interests tend to impose their own definitions of the
“customary” to meet their own interests and those of their business allies.

Securing the commons in an era of privatisation: policy and legislative challenges by
Lorenzo Cotula of 1IED sets out the main problems facing the governance of
common property. Historically, powerful groups have used policy processes and legal
systems to secure their access to valuable common resources, yet in spite of this the
commons have not been a priority for policy makers. Poverty reduction strategy papers,
key instruments for development aid, rarely acknowledge the importance of the
commons. An important challenge for policy makers is how to value the commons.
Economic benefits from common property resources are difficult to value. How do you
value the social, cultural and environmental importance of these resources? Local
systems for managing the commons also need to be taken into account in policies that
govern the commons to ensure that greater security of access can be provided. This



brings about many challenges as definitions of communities are fluid and local users of
the commons are rarely homogeneous groups. Mechanisms to address competition over
resources are therefore vital to the sustainability of the commons. Finally, the
accessibility of policy processes and legal systems governing the commons to those who
depend upon them is important for poverty reduction. Where the policy and legislative
framework is not accessible to ordinary citizens, it becomes possible for the elite to use
these mechanisms to appropriate formerly common resources. The challenge for policy
makers is to design systems through which they themselves, together with legislators
can learn from local process and institutions and build on them in order to secure the
commons in a sustainable manner.

3. THE DEBATE

A key ingredient of the debate was the presentation by and response to Norway’s former
state secretary, Olav Kjorven. Kjorven advocated strongly de Soto’s thesis that systems
must be devised to formalise the property rights of the poor so as to empower them by
unlocking their hidden capital assets as a basis for entrepreneurship and economic
development. The attractive simplicity of this approach drew widespread comment, for
the most part concerned to stress the implicit oversimplification of the realities of
African land holding, and the risks that it would lead to the re-invention of individual
land titling programmes that have yielded little benefit in Africa, at very high costs.

The main criticisms, articulated by Ben Cousins (Director of the Programme for Land
and Agrarian Studies at the University of Western Cape in South Africa) are that in de
Soto’s approach the poor are treated as an undifferentiated group, property rights are
equated with individual private property, and issues of communal property, complex
and overlapping sets of rights over natural resources, and distributional issues are all
ignored.

These views echoed some of the opening remarks by the Kenyan Minister of Land, Amos
Kimunya, reflecting on the realities of land registration in Kenya where in almost 50
years one third of the land has been registered. Registration documents are generally
issued in the name of the male household head, without providing security for women
and children, and the registration process has aggravated land disputes. People have
been dispossessed of land as a result of politically orchestrated violence and
intervention by banks where farmers have failed to repay loans raised against land
titles. HIV/AIDS has increased the number of dispossessions. In addition land
fragmentation has created plots too small to be economically viable, while much land
lies under-utilised by absentee landlords.

An individual property rights approach also neglects the role of the state as a
landowner, an issue addressed by a number of the papers. While this has been
controversial, leading to alienation of land from its legitimate customary owners, as
occurred in Ghana, it remains an underlying feature of land policy in many African
countries, with a clear rationale, as described in the papers discussing land in Rwanda,
Senegal, and Mozambique. While the state retains ultimate ownership of land resources,
secure rights of tenure and subsidiarity in land management remain perfectly possible,
where the state devolves rights and responsibilities to land holding groups and creates a

1
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framework of heritable, transferable usufruct rights held by individual households and
land owning individuals and groups. Moreover, state ownership of land creates a clear
role for democratically elected local government in the management of land rights.

Although there is broad consensus, reflected at the conference, that the law should
protect legitimate customary rights, and that customary and formal tenure systems
should be integrated there was less agreement about how to do so in practice, and how
to devise appropriate decentralised land administration systems. There were particular
concerns about the risks of customary authorities abusing their powers by accumulating
land assets, and of the state extinguishing customary rights and mechanisms by
registering them. The diversity of approaches to decentralised land administration and
the recognition of customary tenure and practice, the ongoing difficulties faced by
women and by minority groups in securing land claims and land based livelihoods, and
the need for institutionalised learning to understand and disseminate equitable good
practice within the experimentation underway across Africa were important themes of
the conference recognised by participants as a whole.

4. SOME EMERGING ISSUES

A number of important convergent elements emerge from amongst the conference
papers and the ongoing debate. Firstly there is a clear consensus that imported
solutions of tenure individualisation and titling are not workable in the African context.
Second, more distinctively African approaches are now emerging which respect the
social and cultural functions and values associated with land, in addition to its
economic role, and which recognise the complex and changing realities of customary
rights and claims. Nevertheless, the centrality of land to Africa’s economic development
is of fundamental concern, and the need to secure rights through some form of
registration and formalisation process continues to preoccupy both policy thinkers and
politicians. Africa’s evolving approaches to tenure reform are diverse and instructive, yet
they remain in their infancy, and there are clear risks that without adequate safeguards,
the risks and pitfalls of social exclusion and gender discrimination which have
bedevilled imported land titling programmes may to a degree be repeated, especially if
customary authorities are ascribed with unconstrained powers in land matters.

An underlying problem is that of equity, and the inequitable power relations inherent in
socially entrenched African land relations, not least those between men and women,
and between both powerful private land owners and indigenous land holding
authorities and their subjects or tenants and migrant groups. As market relations
spread, and governments seek to promote investment and growth by intervening in
land, social differentiation and growing inequality inevitably accompany capitalist
development. These can at best be attenuated, but not entirely prevented by more
nuanced, informed, decentralised and participatory approaches to the design of land
allocation and administration systems. The degree to which these approaches can
protect the poor and vulnerable in practice is not known, and may well depend on the
degree to which complementary reforms can achieve effective voice, representation,
and social and economic empowerment of the poor. In the face of this reality, there is a
certain note of pessimism amongst the more reflective, analytical critiques of
contemporary tenure reforms in this volume. At the same time it is clear that African



politicians seek to grasp the nettle of real-politique in promoting reforms which have the
potential both to facilitate rural economic growth and development, while preserving a
degree of equity, aware that there will of course be both winners and losers. An un-
stated conclusion is that Africa’s contemporary land reforms are becoming an arena of
struggle to secure livelihoods and models of economic development which fairly include
the poor and vulnerable, and which are gender-equitable.

The reality is that social differentiation, inequality and land use diversification and
development are all growing in Africa. Africa’s land question is now much broader than
that of racial justice which faced the former settler economies of East and Southern
Africa on independence, and which they still face today. The issue of reversing racial
inequality in land holding in these countries, while acknowledged by a number of the
papers and by participants as a whole to be critical and deserving of new approaches,
was not an issue which the papers or the conference itself addressed in any detail.
Whatever progress can be made on this front, the wider challenges of the “new land
question” as set out by Adebayo Olukoshi, will remain. Amongst the dynamics and
trends in land relations, and the policy specificities in different nations, some common
elements are now emerging.

In practice, and right across Africa, much depends on the attitudes and social
commitments of the state. A number of papers reflect on the role of the state, and there
is consensus that this must go beyond the mere provision of an enabling environment
for markets to operate. The accumulation of land, and power over it by the state itself
represents an alienation of rights of land holding groups, which merits either restitution
or compensation. However, the state can also act to restrain the widespread tendencies
of land-grabbing private appropriation, gender discrimination, destruction of the
commons and widening land inequality which developing land and commodity markets
engender, drawing on the inherently unequal power relations which characterise post-
colonial African societies. As ultimate landowner, the state can inhibit the use of these
power relations to concentrate land and expropriate the poor and the powerless — or as
we have seen in many cases across the continent it can facilitate these processes. But
more democratic local government, and constitutional principle, can help establish
frameworks which require decentralised land administration bodies to act equitably,
and help enforce the land claims of women and of minorities at risk of exclusion.

Complementary democratic reforms and investments in support of smallholder farmers
can help ensure that Africa’s future economic development is genuinely broad-based.
African smallholder farmers represent one of the continent’s greatest assets in moving
toward sustainable rural economic growth. As such they require a favourable policy
environment, which includes greater trade justice and investments in appropriate
technology and access to markets, as well as land rights. What will not serve their
interests, is a rush to land titling or a reinvention of the drive for private individual land
rights in the interests of the few, in the guise of empowerment of the many.
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Keynote Presentation

SECURING RIGHTS TO LAND:
A PRIORITY FOR AFRICA

Rosebud Kurwijila’

1. INTRODUCTION.

With an area of about 30 million km? (20% of the earth surface) and
about 800 million inhabitants, Africa is the second largest and most
populous continent after Asia. Africa is endowed with an abundance
of natural resources, including inland fresh water lakes (Lake
Victoria, the world’s second largest, Lake Tanganyika, the world’s
second deepest), the River Nile, (the world’s longest), 30,539 km of
coastline, and the tropical rain forests of the River Congo Basin and
Gulf of Guinea, and about 184,898 million hectares of arable land
(13% of the world’s arable land- FAOSTAT, 2004). It is therefore not
surprising that Africa’s socio-economic development depends
heavily on agriculture and exploitation of natural resources
including forests, rangelands, wetlands and inland fresh water rivers
and lakes (World Atlas, 2004).

In a situation where agriculture still accounts for 70% of fulltime
employment, 33% of GDP and 40% of export earnings, more than
60 — 70% of the population live in rural areas and 80% of the rural
population depend on agriculture for their sustenance, land is
undoubtedly the most important asset for the majority of people
in Africa.

Access to land and secure tenure is fundamental to the livelihoods
of both rural and urban populations. However, because of its
universal importance, land is often at the centre of civil and
political conflict within and between different local communities as
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well as nations. Land ownership in many African countries is characterized by dualism;
i.e. the co-existence of large-scale commercial farms, owned by the elite and the
powerful, and small customary holdings mainly owned by poor local peasants who
constitute the majority in all African countries and contribute the bulk of domestic
food, cash crop and livestock production. Customary law and practice govern most of
the land owned by smallholder farmers. This customary ownership was not legally
recognized during the colonial era and post independent Africa has done little to
correct the situation. Consequently land tenure remains a contentious issue and a
challenge for the African Union and member states.

While access to land is the ultimate form of social security for many people in Africa, the
sustainability of customary land tenure systems, including communal land ownership, is
threatened by modern concepts and practices of land use, which emphasise private and
secure forms of land ownership. Nomadic pastoralists, because of their lifestyle, are
especially disadvantaged. Over hundreds of years in the event of droughts or seasonal
weather changes, migratory and transhumant land use systems have been the
cornerstone of survival and a coping strategy for millions of livestock owners who
inhabit the marginal lands of the African continent. Increasing population pressure and
frequent droughts have put the sustainability of such extensive production systems in
question. As a consequence of their mobility these communities also lack the necessary
linkage and access to government services, including education and health.

The need to introduce the necessary policies to reform the ownership, use and
management of land presently constitutes one of the most compelling challenges of
our time. While a number of approaches to land reform have yielded successful results,
their impact on the livelihoods of many rural and urban poor people has been limited,
suggesting the need for future efforts to be integrated into each country’s poverty
reduction strategy. This paper reviews some of the reasons why ensuring access to and
secure land ownership is a priority for Africa.

2. LAND TENURE IN AFRICA: A HISTORICAL PERSPECTIVE

To understand the reasons why African countries have the kind of land tenure systems
they have today, it is necessary to revisit their historical background to bring into focus
the issues at stake.

First and foremost, the advent of colonialism in sub-Saharan Africa, with its orientation
to large commercial farming, discriminated against customary tenure. It limited the
possibility for the economic advancement of the small landholder by constraining
access to fertile land, as happened in many Eastern and Southern African countries
such as Kenya, Zimbabwe and South Africa. Since the colonial laws did not govern the
ownership and management of the customary lands, this situation compromised the
ability of the customary holders to enter into formal land transactions. It also limited
governments’ ability to mediate in land conflicts. Access to credit and use of land as
collateral, were limited due to the lack of laws that recognized and ensured security of
rights to customary ownership.

Secondly, the situation was further complicated by the policies of many independent
African countries that encouraged the nationalization of land, making it difficult for



community members to access new land to improve livelihoods. This has resulted in
the parcelling of land into smallholdings as family size increased. The resulting land
fragmentation has not been matched with intensification of agricultural production, a
factor that has led to falling productivity, soil erosion, land and environmental
degradation in many localities. Consequently, over the last 30 — 40 years, the farm-
family’s ability to feed itself and to produce for the market has been falling as reflected
by decline in per capita food and cash crop production in Africa (FAOSTAT, 2004).

Thirdly customary land owners have little incentive to develop the land, due to
uncertainty about future ownership, but more so due to lack of financial resources.
Guaranteed security of tenure, through appropriate policy and legislation, will promote
socio-economic development by enhancing investment in land development and access
to credit facilities. These and many other issues make securing rights to land for the
majority of the African people a priority for the continent and for the African Union.

3. POVERTY REDUCTION STRATEGIES AND LAND REFORMS

3.1 Current efforts, successes and constraints

The focus that is being given to land issues by African countries (some as part of their
poverty reduction strategy programme under the World Bank) is necessary for reasons of
social justice, economic development and political stability. However not all such World
Bank driven land reform policies were successful.

The Southern African Regional Poverty Network (SARPN), in one of its papers of
September 2004 noted the following, amongst other, important land issues in the
Southern African region.

BOX 1: SALIENT LAND ISSUES, SOUTHERN AFRICA COUNTRIES

* Highly unequal distribution both in terms of area and land quality, and a system of dual land
rights resulting from massive alienation of land to white settler communities.

« Severe land shortage and problems of landlessness in communal areas and certain land
scarce countries (Malawi).

* Severely eroded land in communal areas caused by overcrowding, pass laws, inadequate
infrastructure, erratic rainfall, and inaccessibility of disadvantaged population to input and
output markets.

» Weak and uncertain rights of tenants operating under permits on resettlements schemes,
certain households and individuals (particularly women) on customary lands, and
beneficiaries of land reform schemes operating under various forms of equity sharing.

* Inadequate protection of farm worker rights against eviction and substandard farm worker
housing on commercial farms. Inadequate protection of rights of citizens and communities
against certain traditional authorities.

* Land resettlement by large populations displaced by war and colonial occupation.
* Loss of high quality arable land to urban and peri-urban settlements.
Source: Southern African Regional Poverty Network. (SARPN) Sept. 2004
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3.2 Secure land ownership as a tool for poverty reduction

Falling agricultural productivity has compounded food insecurity and poverty in rural
Africa. More than 45% of Sub Saharan Africa’s population is now estimated to live on less
than one dollar a day (Jayne et al 2002; FAO, 2003). Consequently, Africa is home to 213
million chronically malnourished people (25 per cent of the total in developing
countries). By 1995, over one-third of the continent’s grain consumption apparently
depended on imports (Aileen Kwa, 2001). Each year some 30 million people require
emergency food aid, which in the year 2000 amounted to 2.8 million tones (FAO
Statistics, 2004)

The development of the agricultural sector, on which most of Africa depends, is
regarded as a prerequisite for poverty reduction and socio-economic development.
Given this dependence on agriculture, the ability to increase production and
productivity is largely influenced by the “sense of ownership” of the land being
cultivated. With most lands, including those under customary holdings, falling under
state ownership, investments in the enhancement of the productive capacity of the
lands are in many cases limited by this uncertainty and lack of financial resources.
There is need for governments in Africa to recognize customary rights of ownership
under state laws in order not only to provide farmers incentives for land related
investment but also to permit them to engage in formal land transactions, such as
mortgaging, for investment in other productive sectors for more income.

3.3 Secure land ownership and private sector development

While Africa recognizes that land is one of its primary resources, it is important that
we put in place policies that will help our people turn this basic resource into an asset
for socio-economic development. In various countries, a number of land policy issues
and options are either under discussion or consideration by policy makers at various
levels.

1) In addition to legally recognizing customary rights to land, for those that already exist
under that kind of arrangement, it is imperative for governments to make it possible
for the African private sector to have guaranteed (access) ownership of land either for
agriculture or for other production purposes. African private sector involvement will
promote commercial agriculture to help the continent regain its competitive
advantage on the world market. It will also help create employment for the local
communities thereby contributing to poverty eradication.

2) In the light of the need to allow access to land by the private sector and for equity in
land distribution and ownership, the “absentee farmer” phenomenon, where
landowners hold onto land for purposes of speculation, should be strongly
discouraged.

3) Customary lands should not initially be the targets for private sector access. Instead
unclaimed public lands should be opened up to the sector and the landless, bearing
in mind the need for environmental protection. Unless progress is made in this
direction land availability to the poor and the landless will continue to be limited,
with the consequential perpetuation of poverty amongst vulnerable social groups.



4) It is also important to bear in mind that although market-based approaches to land
ownership may be desirable, the bulk of Africa’s agricultural products come from
smallholder farmers whose right to ownership under the traditional system is often
not legally recognized. There is a need for land reforms to empower smallholder
farmers, skilled and those with requisite resources, by way of secure rights of
ownership in order to attract investment for increased agricultural production. Where
arrangements exist for clear and secure ownership, farmers can save money by not
being dragged into litigations on land ownership and in the demarcation and security
of their properties. Secure rights guarantee the ability to bequeath land and thus
encourage investment in the development of the land for better economic gains for
the farm family.

5) Where governments see the need to expropriate land from customary holders to
convert this for public good, appropriate land policies and laws should be in place to
ensure adequate compensation for the rights of the alienated so that the affected
families do not fall deeper into poverty. Such compensation would be better
grounded in recognized and secured ownership rights.

6) Recognizing that access to land for all is important for the economic empowerment of
the landless and the economically underprivileged, many African countries,
particularly in Southern Africa, have made land tenure reform a priority. In the table
below, the Southern African Regional Poverty Network shows some recent initiatives
undertaken by countries in the sub region to address land issues.

RECENT LAND REFORM PROCESSES IN SOUTHERN AFRICA

COUNTRY POLICY FORMULATION

Botswana New Agricultural Policy, 1991
Lesotho Draft National Land Policy, 2001
Malawi National Land Policy, 2002

Mozambique  National Land Policy, 1995
Namibia National Land Policy, 1998
South Africa White Paper on South African Land Policy, 1997 Draft

Swaziland National Land Policy, 1999
Zambia Draft National Land Policy, 1998
Zimbabwe Draft National Land Policy, 1998/9

Source: Mbaya, 2002, Southern African regional Poverty Network

It must be underlined that given the limited resources of most of these countries and
the difficult political conditions that some are experiencing, implementation of new
policies is likely to be constrained and therefore protracted. However the fact that work
is being done underlines the commitments of these governments to correct skewed land
distribution in order to address chronic poverty among the majority of the population.
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3.4 Elements of good land reform policy

3.4.1 Targeting the smallholder farmer

Elements of the land reform of some of the member states of the African Union go to
strengthening the economic base of their citizens. In Mozambique for example, while
permitting state ownership, the 1997 land law also recognizes and protects existing
customary rights. It also encourages private sector investment in land and other natural
resources. A similar recognition is given to customary users of natural resources under
the 1999 Forestry and Wildlife Law. Following recent land policy reforms, Tanzania
similarly has provision for the legal recognition of customary rights through a land
policy that provides for the registration of village land and the designation of trustees.
Individual ownership is also recognized under the umbrella of the village. These policies
will allow communities to engage in land transactions.

3.4.2 Securing land rights for women

Women in Africa play a significant role in agriculture. In sub Saharan Africa, rural
women produce up to 80% of basic foodstuffs (FAO 2002). Yet, women suffer
discrimination in all matters related to land, water and property rights. In other words,
women’s benefits are not commensurate with their inputs and contribution. The land
market still remains inaccessible to women due to their low purchasing power. Worse
still, customary law often poses a problem and hinders enforcement of law that
positively considers women’s rights to land (IFAD, 2001; I1ED 2003). The impact of
HIV/AIDs has worsened the position of women in Africa with respect to land rights and
inheritance due to the stigmatisation and isolation of widows and orphans (Englert and
Palmer, 2003; Strickland, 2004.). Introduction of formal legal rules, through land
reforms and titling and registration projects, often failed to recognize the rights of
women. Women'’s rights may also be eroded when the resource they were using
becomes more valuable due to the commercialisation of agriculture, the introduction of
more productive cropping techniques, or following investments.

It is only through the introduction and systematic endowment of land policies and law
that recognize the individual’s right of ownership, regardless of sex, that the situation of
women with regard to land ownership can be corrected.

3.4.3 Securing land rights for the urban poor and slum dwellers

In one of its papers on “Land Policies for Growth and Poverty Reduction”, The World
Bank noted that “While early work in the urban sector has often underestimated the
importance of land tenure (Werlin 1999), development practitioners now recognize that
lack of secure tenure and the associated threat of eviction and poor access to basic
services are important determinants of poverty in urban areas.” Many African cities and
towns provide examples of this situation. Without secure rights to the pieces of land on
which they are ‘illegally’ settled, settler/squatters in the city suburbs are not encouraged
to invest in permanent structures for fear of losing their investments. Governments on
the other hand do not feel obliged to extend basic utility services to them as their
settlements are regarded as illegal while government resources are overstretched.
Consequently the majority of these settlers live in sub optimal conditions without access
to clean water and sanitation, a situation that tends to exacerbate their already poor



economic status. Good land governance requires that such people’s access to land for
settlement be facilitated. Many African countries are conscious of this and are working
toward it. However financial and other constraints, limit their ability to undertake land
use planning, provide services, and support resettlement.

3.5 Access to land for the promotion of peace and security

Some of the salient land issues reported above for Southern Africa, and unequal land
distribution in many traditional systems in other African countries pose serious threats
for social stability unless they are addressed in a transparent and accountable manner.
Ethnicity and occupation can cause tension where land ownership and use is contested
(e.g. between pastoralists and arable crop farmers). The absence of clear land ownership
(and use) rights and land use policies, as well as corrupt and un-transparent land
distribution practices, tend to disproportionately alienate the poor in favour of the elite
and the politically and economically powerful. This bias in land distribution and
ownership is a recipe for social unrest in some countries in Africa. The need to avert
such unrest makes securing rights to land for the majority an important priority for
Governments in Africa. Africa’s social, economic and environmental development
prospects risk setbacks unless timely and serious efforts are made to address issues of
land rights and use.

Secure and long-term ownership of land by the under privileged is in the interests of the
elite powerful bureaucracy. Africa’s land reform policies should avoid targeting the
ruling or other privileged classes in land allocation, and the confinement of the
underprivileged to marginal areas if domestic conflicts are to be avoided. Clear
institutional arrangements that are simple and accessible are therefore needed to win
the confidence of the majority in the land reform processes. Securing rights to land
requires that the holdings are properly demarcated and registered under land laws that
are fair to all.

Ill-defined boundaries, as is often the case in customary holding systems, can result in
conflicts over ownership long after the demise of those with the institutional
memory/knowledge and the disappearance of the natural boundary marks that are
traditionally relied upon. This, however, is no reason for the imposition of ‘alien,
demarcation processes that do not respect traditionally recognized borders. Land reform
policies should, therefore, recognize customary systems, as necessary, and not alienate
them. Where a need arises for the conversion of customary land to public ownership,
the reform process should recognize the ownership rights of the customary owners and
compensate them accordingly, not only in order to appease them and to avoid the
disgruntled amongst them from creating unrest, but also as recognition of their rights
and in the interests of good governance. Such policies will go a long way in promoting
equity and, enhancing peaceful co-existence.

The need for equitable land distribution as a means to ensure social stability is not
limited to the agricultural sector. Access to land for permanent settlement in the ever-
growing towns and cities needs equal attention. The urban slums, a feature of many
African cities, constitute sources of social unrest unless appropriate, pro-poor land use
and settlement schemes are devised and implemented. While it is recognized that such
schemes are expensive for many countries, temporary measures that do not antagonize
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the settlers, but which also make them aware of the need for planned settlements
would need to be put in place. Secure access and ownership of land is a human rights
issue.

3.6 Land for environment and natural resources management and development

In order to promote environmental protection, African land reform policies should give
clear ownership rights to small holders especially under customary arrangements.
Traditional slash and burn, which is practiced to a lesser extent today, was a means of
gaining access to land in settings where the practice confers usufruct ownership rights to
the farmer. By allowing customary ownership of land by individuals and communities
(including forest lands), government’s ability to ensure protection of resources and the
environment could be enhanced. This arises from the fact that the local farmers and
communities, as opposed to commercial farmers, keep trees and other protective
vegetation on their farms, on which they grow many types of crops. The monoculture
orientation of commercial farming tends to remove all forms of competitive natural
vegetation, especially trees. Secured rights to farmland will also increase the planting of
long-duration crops, such as trees, which help to protect the environment.

4. THE AFRICAN UNION’S PERSPECTIVE

The Commission of the African Union is committed to building an integrated Continent
of Africa amidst a number of challenges facing the continent today. This is reflected in
its vision “to build an integrated, prosperous and peaceful Africa, an Africa driven and
managed by its own citizens and representing a dynamic force in the international arena.”
The global objective of the African Union Commission is to “consolidate institutional
pillars and build the human network and strengthen the body work of integration.’

In a bid to translate the vision into concrete action, the Commission has developed its
strategic framework for the period 2004/2007 envisaging an invigoration of its own
capacities, those of its organs, specialized institutions and technical offices of the
African Union, those of Member States, particularly the national structures responsible
for integration, and those of the Regional Economic Communities (RECs).

The issue of land is at the top of the agenda in the Commission’s planned programme of
work for the next three years. Consequently, it has been proposed, in the Commission’s
Strategic Plan for the Rural Economy and Agriculture Department, to undertake
comprehensive land policy studies with a view to advocating for appropriate land
policies that will ensure access to land and secure tenure for all and for sustainable
economic development. Furthermore, in their commitment to gender equity as
enshrined in Article 4 (1) of the Constitutive Act of the African Union, the third Ordinary
Session of the Assembly of the African Union held in Addis Ababa, Ethiopia, from 6-8
July 2004, agreed to actively promote the implementation of legislation to strengthen
women’s land, property and inheritance rights including their rights to housing and
education. The African Union Commission is aware of the difficulties that lie ahead in
the implementation of these plans and commitments but remains resolved, with the
support of the Member States and development partners, to tackling them.



5. CONCLUSION

The issue of securing rights to land will remain one of the most pressing social and
political challenges for African governments during the 21st century. Thus making it a
priority for the African Union Commission. This is because of the dependence of the
large majority of the continent’s population on land and, therefore, its inextricable link
to sustainable development, poverty reduction and the practice of good governance.
Land reform policies should recognize customary rights while making access to land and
the institutions that administer land matters accessible.

Africa should therefore make equitable land distribution and guaranteed ownership
rights for the poor and the underprivileged, such as women and the landless, the focus
of reform policies. Given the centrality of land to the emergence and/or avoidance of
social instability, policies for its equitable distribution and security of its tenure should
be integrated into a country’s development programme. Moreover the current spate of
land degradation, which partially has its roots in insecure tenure and the desire to own
land, could be addressed if Africa ensures security of tenure for its small farmers and
urban settlers.
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PROPERTY RIGHTS, INVESTMENT,
OPPORTUNITY AND GROWTH:
AFRICA IN A GLOBAL CONTEXT

Adebayo Olukoshi®

1. INTRODUCTION

The last two and half decades of African economic history have
been devoted to exploring the best framework for securing property
rights, attracting investment and unleashing growth. The
immediate context for this quest is the prolonged economic crisis
that most African countries have faced since the early 1980s, which
has taken a huge toll on social livelihoods across the continent.

In seeking to overcome the economic problems of African countries
considerable attention has been paid to the structure of incentives,
understood in terms of the package of rewards and penalties
targeted at economic agents, and the way in which this has
impacted on prospects for growth. Overall, the dominant view has
been that the pre-existing structure of incentives has slowed or
even inhibited growth. Policy energies have, therefore, been
devoted to the articulation and implementation of measures aimed
at improving the incentive system in a manner and direction that it
is hoped will unlock the growth potential of African countries and
enable them to emerge from this prolonged crisis.

A given point of general economic theory is that investment is
necessary to achieve growth — any growth — and that the kind of
growth whose benefits are properly distributed and foundations
carefully sustained through balanced policies is also good for
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creating opportunity. It is by creating opportunities for broad-ranging social inclusion,
equity and improved livelihoods that growth becomes developmental. Or, to put in
another way, while investment is necessary for growth, not all growth is necessarily
developmental.

If investment is good for growth, the question that has historically exercised the minds
of economists and policy makers is how to generate, attract, secure and sustain
investment. There are no easy answers to this question, although there are plenty of
economic models seeking to identify the determinants of growth and propose
universally applicable principles. One view that has become dominant in policy circles
in many developing countries suggests that “secure” property rights constitute the sine
qua non for investment generation, increased productivity, income and growth.
However, another school of thought argues that there is very little evidence to support
the correlation between the rights regime or governance environment and the direction
and pattern of investment flows. China is one of the most frequently cited examples in
this connection, and Nigeria and Angola are two of the most important destinations for
foreign investment flows in Africa. Investor behaviour is frequently based on subjective
sentiments, hunches about existing possibilities and herd mentality, rather than a priori
calculations about the security of property rights.

A review of historical and contemporary data on the international flow of investments
will reveal the small share of foreign capital receipts accounted for by Africa. Correcting
this situation has been a long-standing preoccupation that has resulted in policy being
formulated with the express goal of attracting investment. In practice, this has
invariably been interpreted as securing foreign capital, and has always consisted of
seeking to create the conditions that foreign investors are thought to desire. Over time
these conditions have varied in their detail and mix, with the focus on particular issues
shifting as frequently as the mood of economists and fund managers. Over-emphasis on
attracting foreign investment has left many African economies wide open to external
impulses and with little domestic logic to their economic policies.

In the early years of independence African countries were told, and accepted, that a
favourable tax climate was critical to attracting foreign investments. Virtually every
country adopted a set of tax holidays as an inducement to foreign investors — often in
competition with one another, but to little positive effect. As the nationalist coalitions
that inherited power from the colonial authorities later began to unravel and conflicts
of varying dimensions broke out, the emphasis shifted to the need for political stability
to draw in foreign investment. To this was added the necessity for democracy, the rule of
law, press freedom, governmental accountability and transparency, and judicial
independence — in sum, good governance. More recently, concerns about property rights
have been added to the list — along with issues such as contracts, social capital and
trust, which now form part of the magical “winning” formula that various authors and
policy institutions have identified as determinant or necessary (Fukuyama, de Soto, the
World Bank, etc.). Despite the various measures adopted, however, Africa’s quest for
foreign investment has yielded very poor results, amounting to little more than an
endless wait for Godot. If anything, the continent has not only suffered a flight of
capital, but also enjoys the dubious distinction of being a net exporter of capital. In the
meantime, a process of large-scale land/property alienation and concentration is being



facilitated in different parts of the continent under the guise of “good governance”.

One element that has always been missing from discussions about promoting
investment in Africa concerns the place and role of domestic investors, and how they
might be promoted to help give the accumulation process an internally driven logic that
is also propelled by a developmental ethos. The reasons for the academic and policy
silence on domestic investors are many and multidimensional, and need not detain us
here. Suffice it for now to note that Africa has paid a heavy price for the failure of its
policy makers to establish credible and enduring frameworks that nurture domestic
investment capacities, and for not recognising from the outset that all that is needed to
attract other investors is an adequate incentive structure that will stimulate local
investment and promote local investors.

It is clear from the foregoing that agreement on the basic principle that, in common
with every other region of the world, Africa needs investment to promote growth has
been the easier bit of the policy equation for overcoming the continent’s economic
crisis. Much more complicated is the appropriate mix of policies required to achieve and
sustain growth, a question that requires continuous reflection and has polarised
opinion.

2. UNDERLYING ASSUMPTIONS

This reflection on property rights, investment, opportunity and growth in Africa is
premised on a number of assumptions that deserve to be tabled upfront. The first of
these, and one this author holds very dear, is that there is no single, universally
applicable and valid model of policy mixes for achieving growth or securing property
rights. Economists may hazard informed guesses on the policy combinations that could,
under certain conditions, at different points in time and in different places, generate
growth. Commercial lawyers, sociologists and political scientists may attempt to
aggregate from different experiences to understand the framework of rights that is in
place. Historians will remind us that the rights regime in operation and dominant policy
framework applied are both products of historically specific struggles that leave their
imprint on the content, tone and tenor of practice, which is, moreover, itself in constant
evolution. The tragedy of Africa has been the all too frequent temptation to lift policies
from the historical experiences of other peoples and apply them to the continent, out of
context and in an ossified form, in the guise of a universal model that works for all and
for all time. This approach to “doing” development in Africa is itself part and parcel of a
broader methodological flaw in the study of the continent by which, as Mamdani
observed, most scholars and policy-makers are conditioned into thinking and acting by
analogy in order to address the numerous challenges facing it. | underscore this point
particularly in relation to the Land Question in Africa, where the last 25 years of debate
have largely been dominated by the search for models that deny governments and
communities the creativity and originality warranted by their context and history.

Property rights have important economic elements, dimensions and consequences that
need to be taken into constant consideration in the policy process. But it is equally
important to remember that decisions regarding property rights are not exclusively
about economics as narrowly defined, nor are economic considerations always at their
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core or their sole determinant. Critical decisions by individuals, communities and
governments about property and its underlying rights regime are products of a complex
set of considerations, of which economics is only one element — albeit an important
one. Other considerations that often loom large concern the correction of historical
injustices and reduction of social polarisation that may underpin or spark violent
conflicts, attaining political stability or sustainability, increasing governmental
legitimacy, improving social equity as part of an enlightened approach to social policy,
advancing environmental sustainability, improving minority rights and increasing the
level of access enjoyed by women, as well as the spiritual values attached to land by
households and communities, respect for the cultural values and institutions of
different ethnic groups, etc.

To be sure, these non-economic considerations do carry costs, but key social actors, the
citizenry or the State may well consciously decide that the short- and long-term social,
political, cultural and other benefits for the polity far outweigh any immediate and
long-term economic costs. In any case, in the medium- and long-term, the ends for
which they are introduced are bound to be refracted into the economy in ways that
could benefit the process of accumulation. Furthermore, we need to challenge the
tendency to assume that any non-economic considerations regarding property rights are
not rational, since rationality in the policy process is not reliant upon decisions
emanating from economic considerations, nor is there any guarantee that economic
decisions will be rational. In fact, the very notion of economic rationality is debatable,
since what is rational to one economist may seem irrational to another.

The state has — and should play — an important role in securing property rights,
promoting investment and reviving growth. In my view, this role ought to go way
beyond the earlier minimalist functions that first-generation neo-liberalists sought to
allocate it, and beyond the responsibility to provide an enabling environment that more
recent neo-liberal perspectives have tried to assign it to accommodate critics of
minimalism. Historically, there has been no reform of property relations, enforcement
of the ensuing rights or sustained growth without a strong, capable state that is both
willing and able to take a proactive role. So although it is true that the radical title
exercised by the African state has been extensively misused and abused by various post-
independence governments, this does not justify the wholesale denial of a central role
for the state in the land management process. Worldwide, redistributive reform has
been achieved through either revolutionary appropriation or strong, direct and
proactive state action. To re-emphasise this point: no society has ever achieved land
redistribution and reform solely on the basis of the market, and attempts to employ a
market-based, willing-seller-willing-buyer approach to achieve reform in Africa have
been a signal failure, eloquently demonstrated by the current situation in Zimbabwe
and South Africa.

When we reflect on property rights issues in Africa and other Southern countries, it is
often tempting to apply a set of rigid, mutually exclusive and even explicitly opposed
dichotomies: public vs. private, statutory vs. customary, state vs. market, individual vs.
collective, urban vs. rural, etc. If properly handled, such dichotomies may be useful for
highlighting particular characteristics worthy of special attention, but all too often they
are absolutised to the point where they become obscurantist and mystifying. To a



greater or lesser extent, for better or worse, livelihoods in every society represent a
constant effort to negotiate and straddle different types and levels of these dichotomies.
Treating them as distinct and exclusive categories fails to capture the complex ways in
which they are articulated, blended and combined in people’s lives and practices. Of
course, this process is rife with contradictions, but such contradictions also constitute
part of people’s experience. Furthermore, the prevalent method of treating each
category as an exclusive sphere invariably fails to take account of their internal diversity
and differentiation.

Since formal and informal property markets of varying levels of maturity have always
existed, it is not altogether correct to suggest that Africa neither knows nor has a history
of property markets in which assets are managed through various terms of access and
use, transfers of user rights, leases of differing tenures and exchanges emanating from a
variety of considerations. However, arguing that there is a long history of property
market relations in Africa is one thing; suggesting that property relations should be
driven exclusively by market forces is quite another, whose implications should be
closely studied. In the main this is because Africa is not the tabula rasa for freewheeling
market experimentation it is assumed to be. Since existing systems of asset building,
sustenance and transfer are intimately tied into livelihoods at multiple levels, what is
needed is policy heterodoxy, not the orthodoxy of the neo-liberals.

The interconnection between property rights, investment and growth in Africa has long
been a focus of policy interest and scholarly debate, and has acquired new significance
in the context of the economic crisis and structural adjustment experienced over the last
two and half decades. The dominant, prevailing policy approach is based on the
assumption that there is a close causal relationship between the property rights regime,
investment flows and growth. On the basis of history and experience, | would suggest
that causal relations are far less clear-cut than is assumed, and that there are cases
where investment has flowed or slowed and growth accelerated or decelerated despite
the property regime in place. | would also suggest that we should be cautious about the
conclusions drawn by scholars and policy-makers regarding an approach built on a
wholesale instrumentalisation of the property rights regime.

Despite its justification on the grounds of enhancing productivity, there are many ways
in which the excessive and one-sided emphasis on formal property rules, registration
and individual titling at the heart of current policy approaches may be as diversionary
as it is irresponsible. Diversionary because it is now accepted that the unfavourable
terms of trade for African commodity exports and extensive use of subsidies by Europe
and the United States are detrimental to African smallholders, and a key aspect of the
productivity problems bedevilling African agriculture. And irresponsible because it
diverts attention away from the thoroughgoing land and agrarian reform that should be
the starting point for socio-economic change in Africa. In contexts that are already
characterised by extensive differentiation and inequality, the decision to anchor policy
exclusively on the rules and security of title could easily become a recipe for reinforcing
an unjust status quo. In other words, the development and application of an abstract set
of rules will not in itself necessarily achieve the security of tenure that is the purported
objective of current policy. Attention should, therefore, be paid to other critical
variables that can make for a socially sustainable property rights regime.
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3. THE DEBATE ON PROPERTY RIGHTS, INVESTMENT AND GROWTH
IN AFRICA

Recent discussions on property rights, investment and growth in Africa have polarised
the intellectual and policy communities along two broad lines. The first, dominant
approach is anchored on the centrality of the free market and imperatives of
establishing private property rights in order to attract investment and generate growth.
According to this school of thought, Africa’s development has been stymied by the
absence of a coherent and enforceable set of property laws that could stimulate market
growth. The lack of coherent property regime has resulted in an underdeveloped
market and private sector, limiting growth. Even where property laws do exist, they
discriminate against the private sector and are loaded agai