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This paper analyses the applicability of international 
human rights law to actors involved in protected area 
conservation, including States and State agencies, 
international organizations, businesses and NGOs. 
It forms Part I of a series of technical reports that will 
serve as a foundation for developing an accessible 
Guide to Human Rights Standards for Conservation. 
The authors are particularly keen to receive feedback 
on the analysis and conclusions presented.
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In 2013 Natural Justice published the second edition of 
“The Living Convention”1 – the first compilation of the 
full extent of international law relevant to Indigenous and 
Tribal peoples and local communities. It sets out the 
specific provisions of relevant international instruments 
in an integrated compendium, so that – for example – all 
provisions from across the full spectrum of international 
law that deal with ‘free, prior and informed consent’ are 
grouped under the same heading. 

Building on its earlier engagement in the Conservation 
Initiative on Human Rights,2 the International Institute 
for Environment and Development (IIED) is working with 
Natural Justice and an advisory group of Indigenous 
and other lawyers and practitioners to further develop 
the Living Convention to provide a clear articulation 
of minimum human rights standards for stakeholders 
working in the context of protected areas (PAs) and 
other effective area-based conservation measures 
(OCMs), as described in Aichi Biodiversity Target 11.  
As with the production of the Living Convention, our 
approach is based on existing international law and 
policy.

This Discussion Paper provides legal background and 
an analysis of the relevance of human rights standards 
to different conservation actors: 

• Governments and their agencies,

• International organizations,

• Businesses, and

• Non-governmental organizations.

Subsequent documents in the series will include:

• An update of the Living Convention to provide the 
most up to date articulation of human rights standards 
relevant to protected areas and other effective area-
based conservation measures, and

• A review of existing formal and informal grievance 
mechanisms available to parties alleging infringement 
of their rights.  

Together, they will serve as a foundation for developing 
an easily accessible Guide to Human Rights Standards 
for Conservation, focusing specifically on conservation 
measures as articulated in Aichi Target 11. The Guide 
is intended to provide a mechanism for country-led, 
multi-stakeholder assessment of the development, 
implementation and outcomes of conservation initiatives 
focusing on PAs and OCMs and to enable a range 

of actors to show how internationally- and nationally-
defined standards are being addressed and respected.

We are extremely grateful to the members of the 
Technical Advisory Group for their comments on initial 
drafts of this paper and welcome further inputs from all 
interested parties as we prepare to discuss this work at 
the World Parks Congress in November 2014. 

Dilys Roe and Harry Jonas, 6 June 2014

Foreword
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Despite increasing emphasis on the need for all 
agents involved in conservation to uphold human rights 
standards, injustices continue. One reason relates 
to the lack of clear guidance about the human rights 
obligations of conservation-related stakeholders, and 
lack of specificity about the rights and forms of redress 
Indigenous peoples and local communities have.

Specifically, while there has been widespread 
recognition that conservation initiatives can violate the 
human rights of local people, to the authors’ knowledge 
there has not been a systematic and parallel analysis of 
the following three overarching questions:

• Which actors bear human rights obligations and 
responsibilities in the context of conservation 
initiatives; 

• What are their obligations and responsibilities; and 

• What are the grievance mechanism available to 
peoples and communities in cases of violations of 
their human rights?

This paper focuses on the first question and forms Part I 
of a three-part series of discussion papers and technical 
reports that will be produced in the lead up to the World 
Parks Congress in Australia, November 2014, and 
ultimately form the foundation for developing a Guide to 
Human Rights Standards for Conservation.  It provides 
background on the sources and subjects of international 
law and extent to which this law is binding, includes a 
chronological overview of the evolution of international 
conservation law and policy particularly in relation to 
Indigenous peoples and local communities, and sets out 
the legal reasoning for the applicability of international 
human rights law to entities involved in protected areas 
as conservation initiatives, including States and State 
agencies, international organizations, businesses, and 
non-governmental organizations.

The paper draws the following conclusions:

• While there is an ongoing debate about the binding 
nature of various developments in international law, 
there is an evolving consensus that internationally 
agreed standards regarding the human rights of 
Indigenous peoples and local communities have been 
established through international instruments, custom, 
and other sources of international law.

• International law is a dynamic system that has evolved 
from generally being seen as applying only to states to 
one that is widely recognized as setting standards for 

non-state entities, including international organizations 
and businesses.

• Viewed through the lens of the United Nations Protect, 
Respect and Remedy Framework, in which the social 
license of businesses to operate gives rise to their 
responsibility to respect human rights, other entities 
with similar or even broader social licenses, such as 
NGOs and philanthropic entities, also have similar 
responsibilities to respect human rights. 

• Overall, stakeholders involved in conservation 
initiatives, including states, international organizations, 
businesses and NGOs, have obligations and 
responsibilities with regard to human rights that 
should govern their behavior in the context of Aichi 
Biodiversity Target 11 and conservation initiatives 
more generally.

IIED and Natural Justice are particularly keen to receive 
feedback on these conclusions and comments on 
their implications.  Do you agree that state agencies, 
international organizations, businesses and NGOs/
foundations should abide by human rights standards 
when planning, funding and implementing conservation 
initiatives? If so, what obligations and responsibilities 
are applicable each of these actors relevant to ensuring 
human rights standards are upheld in conservation 
initiatives?

Please contribute to the discussion by emailing 
comments or reflections to Harry Jonas  
harry@naturaljustice.org and Dilys Roe  
dilys.roe@iied.org

Summary
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Introduction

1 
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1.1 Human Rights and 
Conservation
There are three major categories of external threats to 
Indigenous and Tribal peoples and local communities.3 
The first consists of systemic pressures on the 
environment and biodiversity worldwide, including habitat 
loss, overexploitation of resources, pollution, invasive 
species, and climate change (as identified in Global 
Biodiversity Outlook 3).4  In general, these are driven 
either by the predominant market- or state-dominated 
economies’ unsustainable patterns of resource 
extraction, production and consumption. The mainstream 
economic and governmental systems also promote rapid 
urbanization, loss of traditional languages and knowledge 
systems, dependence on imported and mass-produced 
foods and material goods, accumulation of capital, and 
elite capture, often also building on or exacerbating 
traditional inequities of class, caste, ethnicity, and 
gender. Due to the inextricable links between Indigenous 
peoples and local communities and the territories 
and resources upon which they depend, the loss of 
biological diversity is fueling the loss of cultural and 
linguistic diversity and inter-generational transmission of 
knowledge and practices. This in turn undermines social 
and cultural cohesion and sophisticated customary 
systems of caring for territories and resources.

The second category consists of the direct pressures 
on Indigenous peoples and local communities and 
their territories and resources. This includes two very 
different kinds of threats. The first pressure in this 
category is from industrial methods of extraction, 
production and development. These include, for 
example, land conversion for large-scale livestock 
farms or monoculture plantations, infrastructure and 
dams, industrial fishing and logging, and large-scale 
mines. The second pressure, paradoxically, results 
from exclusionary environmental and conservation 
frameworks and initiatives that undermine the rights 
and livelihoods of Indigenous peoples and local 
communities. The establishment of PAs and other 
OCMs in ways that exclude local populations contrary to 
human rights standards is one example of this dynamic.

The third category of threats has the potential to 
exacerbate the first two categories. There continues to 
be a widespread lack of effective legal recognition of 
a range of Indigenous peoples’ and local communities’ 
inherent rights, including to self-determination and self-
governance, customary laws and traditional institutions, 
and customary rights to their territories, lands, waters, 
natural resources, and knowledge systems. They suffer 
continued marginalization from legislative and judicial 
systems and decision-making processes at all levels, 
impacts of discriminatory and fragmented legal and 
institutional frameworks, and exclusion from (or negative 
impacts of) governmental and corporate programmes 

of so-called development, conservation, and welfare. 
This is compounded by a corresponding lack of non-
legal recognition of the above rights. These factors 
– represented in Figure 1 below – actively undermine 
Indigenous peoples’ and local communities’ abilities to 
respond to the first two categories of external threats.

This initiative focuses on the human rights obligations 
of the proponents of conservation initiatives in the 
context of the widespread lack of respect for the 
rights of Indigenous peoples, tribal peoples and local 
communities.   

1.2 Aichi Biodiversity 
Target 11
‘Conservation’ is a contested term and is not easily 
defined. The International Union for the Conservation 
of Nature (IUCN) defines conservation as: “the 
management of human use of the biosphere so that it 
may yield the greatest sustainable benefit to present 
generations while maintaining its potential to meet the 
needs and aspirations of future generations.”5 This 
definition goes far beyond the realm of protected  
areas law and policy, to include a wide range of  
activities related to protecting elements of the 
biosphere. The Convention on Biological Diversity 
(CBD) has usefully enumerated a range of types of 
biodiversity or biomes. These include: agriculture; 
dry and sub-humid lands; forests; inland waters; 
islands; marine and coasts; and mountains. The 
CBD’s crosscutting programmes illustrate the 
diversity of issues or activities that have a rights 
dimension, including: climate change; communication, 
education and public awareness; incentive measures; 
the Global Strategy for Plant Conservation; human 
health; environmental impact assessments; invasive 
alien species; protected areas; sustainable use of 
biodiversity; technology transfer; tourism; and traditional 
knowledge, innovations and practices.6  

Development
and 

Conservation

Peoples and
Communities

Systemic
Pressures

Laws and
Institutions

Figure 1: Indigenous and Tribal peoples and local communities are directly 
affected by a) systemic pressures, b) development and conservation, as well as 
c) laws and policies that undermine their resilience of those disturbances.
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The extent of the activities that relate to the above 
biomes and crosscutting issues – as non-exhaustive 
examples – illustrates the importance of ensuring that 
any ‘conservation-related initiatives’ are conducted 
in accordance with human rights standards. It also 
emphasizes the immense number and type of potential 
conservation activities – a number beyond the scope of 
this initiative. In order to narrow the focus to a practical 
level, in the first instance we focus on area-based 
conservation efforts covered under the CBD’s Aichi 
Biodiversity Target 11.7

Aichi Biodiversity Target 11 (Target 11) is a product 
of the 10th Conference of the Parties (COP 10) to 
the CBD, which agreed in October 2010 on the new 
Strategic Plan for Biodiversity 2011-2020. The Plan 
outlines 20 Aichi Targets, which are organized under 
five strategic goals to achieve biodiversity conservation. 
Target 11 belongs to Strategic Goal C (To improve 
the status of biodiversity by safeguarding ecosystems, 
species and genetic diversity), and addresses issues 
related to the conservation of terrestrial, inland water, and 
coastal and marine areas. Specifically, Target 11 states: 

By 2020, at least 17 per cent of terrestrial and 
inland water areas and 10 per cent of coastal 
and marine areas, especially areas of particular 
importance for biodiversity and ecosystem 
services, are conserved through effectively and 
equitably managed, ecologically representative 
and well-connected systems of protected 
areas and other effective area-based 
conservation measures, and integrated into 
the wider landscape and seascape.8

Accordingly, Target 11 envisages two means to achieve 
the respective terrestrial and marine targets, namely a) 
PAs and b) OCMs. 

PAs are defined by the CBD and IUCN, and elaborated 
in the IUCN protected areas matrix. Box 1 sets out the 
CBD and IUCN definitions of a protected area. 

While there are differences between the two 
definitions, there is a “tacit agreement between the 
CBD Secretariat and IUCN that the two definitions are 
entirely compatible.”9 The IUCN PA matrix elaborates the 
forms of governance types and management categories 
possible for any given protected area.10 Broadly, these 
include four governance types (government, shared, 
private, and Indigenous peoples and local communities) 
and six management categories that range from 
Category I ‘Strict Nature Reserves’ and ‘Wilderness 
Areas’ to Category VI ‘Protected Areas with Sustainable 
Use of Natural Resources’. In this context, a PA is an 
increasingly well-defined concept that is the subject of a 
growing body of scholarship and guidance.11

In contrast, the term ‘other effective area-based 
conservation measures’ is not well defined. A number 
of attempts are currently being made to address this 
deficiency.12 Given this lack of conceptual clarity, this 
work will focus in the first instance on PAs and its scope 
will grow to include OCMs as that definition is agreed at 
the international, national and local levels.

1.3 Evolution of 
International Conservation 
Law and Policy
The modern conservation paradigm developed from 
a colonial mindset.13 The first state-designated strictly 
protected area – USA’s Yellowstone National Park, 
established in 1872 – led to the removal of the Native 
Americans from the area.14 As conservation initiatives 
grew in the 20th century into a worldwide effort involving 
national governments, international organizations, 
NGOs, and international funding mechanisms, the 
‘Yellowstone model’ of national parks led to many 
conservation initiatives being designed, funded15 and 
implemented in ways that clearly violated specific 
Indigenous peoples’ and local communities’ substantive 
and procedural rights, including through forced removal 
and exclusion from decision-making.16 In this long-
running and often fractious debate, the view that human 
rights impacts on local communities is outweighed by 
the ‘public good’ of conservation has been increasingly 
challenged.17 The contemporary emphasis is on all 
actors involved in conservation initiatives upholding 
human rights standards, which includes: governments, 
international organizations, businesses, and non-
governmental organizations (including funders). This 
sub-section provides a chronological overview of the 
evolution of related international law and policy.  

Since the adoption of the Convention (No. 169) 
Concerning Indigenous and Tribal Peoples in 
Independent Countries (ILO 169) in 1989, there 
has been an increasing level of attention paid at 
the international level to the effects of conservation 

BOX 1: THE CBD AND 
IUCN DEFINITIONS OF A 
PROTECTED AREA
• CBD: “… geographically defined area which is 

designated or regulated and managed to achieve 
specific conservation objectives.”

• IUCN: “... clearly defined geographical space, 
recognised, dedicated and managed, through legal 
or other effective means, to achieve the long-term 
conservation of nature with associated ecosystem 
services and cultural values.”
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initiatives on the people traditionally living in the target 
areas.18 ILO clarifies a number of rights relevant to, 
among other things, conservation initiatives. Box 2 sets 
out a number of important provisions. 

The Earth Summit in 1992 also generated discussion 
about these issues. The CBD – one of the Summit’s 
main outcomes – contains language that protects the 
rights of “indigenous and local communities”19 under 
Articles 8 (In-situ Conservation) and 10 (Sustainable of 
Use of Components of Biodiversity), as set out in Box 3. 

More recently, IUCN has grappled with the issue. In 
2000, the IUCN Council adopted a Policy on Social 
Equity in Conservation and Sustainable Use of Natural 

Resources, which sets out six major areas in which 
issues of social equity should be explicitly addressed.20 

The Vth World Parks Congress in 2003 led to the 
Durban Accord and Action Plan, which expressly voices 
concern that “many places conserved over the ages 
by local communities, mobile and indigenous peoples 
are not given recognition, protection and support.” That 
Congress heralded a “new paradigm” for protected areas 
based on a “commitment to involve local communities, 
indigenous and mobile peoples in the creation, 
proclamation and management of protected areas.”21

The CBD Programme of Work on Protected Areas, 
adopted in 2004, has a clear focus on promoting just 

BOX 2: CONVENTION (NO. 169) CONCERNING INDIGENOUS 
AND TRIBAL PEOPLES IN INDEPENDENT COUNTRIES  
Article 3(1): Indigenous and tribal peoples shall enjoy the full measure of human rights and fundamental 
freedoms without hindrance or discrimination

Article 7(1): The peoples concerned shall have the right to decide their own priorities for the process of 
development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or 
otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural 
development. In addition, they shall participate in the formulation, implementation and evaluation of plans and 
programmes for national and regional development which may affect them directly. 

Article 7(4): Governments shall take measures, in co-operation with the peoples concerned, to protect and 
preserve the environment of the territories they inhabit. 

Article 14(1): The rights of ownership and possession of the peoples concerned over the lands which they 
traditionally occupy shall be recognised. In addition, measures shall be taken in appropriate cases to safeguard 
the right of the peoples concerned to use lands not exclusively occupied by them, but to which they have 
traditionally had access for their subsistence and traditional activities. Particular attention shall be paid to the 
situation of nomadic peoples and shifting cultivators in this respect.  

Article 15(1): The rights of the peoples concerned to the natural resources pertaining to their lands shall be 
specially safeguarded. These rights include the right of these peoples to participate in the use, management 
and conservation of these resources. 

Article 16(1): Subject to the following paragraphs of this Article, the peoples concerned shall not be removed 
from the lands which they occupy. 

(2) Where the relocation of these peoples is considered necessary as an exceptional measure, such relocation 
shall take place only with their free and informed consent. Where their consent cannot be obtained, such 
relocation shall take place only following appropriate procedures established by national laws and regulations, 
including public inquiries where appropriate, which provide the opportunity for effective representation of the 
peoples concerned. 

(3) Whenever possible, these peoples shall have the right to return to their traditional lands, as soon as the 
grounds for relocation cease to exist. 

(4) When such return is not possible, as determined by agreement or, in the absence of such agreement, 
through appropriate procedures, these peoples shall be provided in all possible cases with lands of quality and 
legal status at least equal to that of the lands previously occupied by them, suitable to provide for their present 
needs and future development. Where the peoples concerned express a preference for compensation in money 
or in kind, they shall be so compensated under appropriate guarantees. 

(5) Persons thus relocated shall be fully compensated for any resulting loss or injury. 

Article 18: Adequate penalties shall be established by law for unauthorised intrusion upon, or use of, the lands 
of the peoples concerned, and governments shall take measures to prevent such offences. 
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conservation, and contains Element 2 on ‘Governance, 
Equity, Participation and Benefit Sharing’.22

In 2007, the United Nations General Assembly adopted 
the UN Declaration on the Rights of Indigenous 
Peoples, which underscores Indigenous peoples’ right 
to self-determination and contains very clear language 
of relevance to conservation initiatives, covering the 
same core issues listed above regarding ILO 169. 
Subsequently, at the IVth IUCN World Conservation 
Congress, Resolution 4.52 ‘Implementing the UN 
Declaration on the Rights of Indigenous Peoples’ 
recognized that “the UN Declaration is the accepted 
international mechanism for relieving the tremendous 
pressures and crises faced by indigenous peoples 
throughout the world as they endeavor to protect 
indigenous ecosystems, including biological, cultural and 
linguistic diversity.” It makes very specific endorsements, 
calls, directions, acknowledgements, invitations and 
requests with regard to the full range of actors involved 
in conservation initiatives, as set out in Box 4.

At the same Congress, Resolution 4.056 proposed a 
‘Rights-based Approach to Conservation’ that includes 
guidance to state and non-state actors “planning or 
engaged in policies, projects, programmes or activities 
with implications for nature conservation”, set out in 
Box 5. The Resolution was followed by a number of 
publications on the same topic to provide guidance and 
examples to conservation-related stakeholders.23 

At the Vth World Conservation Congress in 2012,  
IUCN adopted its Global Programme for 2013-2016, 
which focuses explicitly on rights-based conservation  
as one of three global results the Programme is 
aiming to achieve.24 It also adopted a new Policy on 
Conservation and Human Rights for Sustainable 
Development (contained in Resolution 5.099 – Box 
6), which sets out a framework for rights-related 
foundations of social equity and justice. IUCN had 
adopted several other relevant Resolutions and 
Recommendations; similarly, Parties to the CBD have 
adopted several Decisions in recent Conferences of  

BOX 4: IUCN WORLD CONSERVATION CONGRESS 
RESOLUTION 4.052
The IUCN World Conservation Congress at its 4th Session in Barcelona, Spain, 5-14 October:

Endorsed the United Nations Declaration on the Rights of Indigenous Peoples; 

Called on all IUCN members to endorse or adopt the UN Declaration, and to apply it in their relevant activities;

Directed the IUCN Council to form a task force to examine the application of the Declaration to every aspect of 
the IUCN Programme (including Commission Mandates), policies and practices and to make recommendations 
for its implementation;

Acknowledged that injustices to indigenous peoples have been and continue to be caused in the name of 
conservation of nature and natural resources;

Invited international organizations to provide all appropriate financial and other capacity-building measures to 
ensure participation by indigenous peoples and their communities in sustainable development;

Instructed the Director General and Commissions to identify and propose mechanisms to address and redress 
the effects of historic and current injustices against indigenous peoples in the name of conservation of nature 
and natural resources; and

Requested that the Director General make indigenous peoples’ role in conserving biological and cultural 
diversity a main concern of IUCN and future World Conservation Congresses, and present a statement of 
progress to the annual UN Permanent Forum on Indigenous Issues beginning in April 2009.

BOX 3: THE CONVENTION ON BIOLOGICAL DIVERSITY
Article 8(j): [Each party shall, as far as possible and as appropriate:] Subject to its national legislation, respect, 
preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying 
traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote 
their wider application with the approval and involvement of the holders of such knowledge, innovations and 
practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, 
innovations and practices.

Article 10(c): [Each party shall, as far as possible and as appropriate:] Protect and encourage customary use of 
biological resources in accordance with traditional cultural practices that are compatible with conservation or 
sustainable use requirements.
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the Parties relating to governance, equity, rights, tenure, 
and other related themes. 

The Food and Agriculture Organization (FAO) has also 
developed policy that supports Indigenous peoples 
with regard to conservation and sustainable use of 
biodiversity. For example, Strategic Priority 6 of the 
Global Plan of Action for Animal Genetic Resources 

(2007) calls on states to “support indigenous and local 
production systems and associated knowledge systems 
of importance to the maintenance and sustainable 
use of animal genetic resources.”25 Furthermore, 
the FAO Voluntary Guidelines on the Responsible 
Governance of Tenure of Land, Fisheries and Forests 
in the Context of National Food Security, explicitly 
state that they are intended to improve governance of 

BOX 5: IUCN WORLD CONSERVATION CONGRESS 
RESOLUTION 4.056
Resolution 4.056 on “Rights-based Approach to Conservation,” lists the following principles concerning human 
rights in conservation in its Annex (prepared by the IUCN Environmental Law Centre):

1. Promote the obligation of all state and non-state actors planning or engaged in policies, projects, 
programmes or activities with implications for nature conservation, to secure for all potentially affected persons 
and peoples, the substantive and procedural rights that are guaranteed by national and international law.

2. Ensure prior evaluation of the scope of conservation policies, projects, programmes or activities, so that all 
links between human rights and the environment are identified, and all potentially affected persons are informed 
and consulted.

3. Ensure that planning and implementation of conservation policies and actions reflect such prior evaluation, 
are based on reasoned decisions and therefore do not harm the vulnerable, but support as much as possible 
the fulfilment of their rights in the context of nature and natural resource use.

4. Incorporate guidelines and tools in project and programme planning to ensure monitoring and evaluation of 
all interventions and their implications for human rights of the people involved or potentially affected which will 
support better accountability and start a feedback loop.

5. Support improvement of governance frameworks on matters regarding the legal and policy frameworks, 
institutions and procedures that can secure the rights of local people in the context of conservation and 
sustainable resource use.

BOX 6: IUCN WORLD CONSERVATION CONGRESS 
RESOLUTION 5.099
Resolution 5.099 adopts the Policy on Conservation and Human Rights for Sustainable Development which 
calls on IUCN to be guided by a number of principles, including: 

1.  Respect, protect, promote and fulfil all procedural and substantive rights, including environmental and 
customary rights, for just and equitable conservation;

2.  Promote the implementation of the provisions of international conventions and policy processes which 
respect human rights in all approaches to conservation, whether multilateral environmental agreements such as 
the Convention on Biological Diversity or human rights instruments such as the United Nations Declaration on 
the Rights of Indigenous Peoples (UNDRIP) […];

3. Take into account the multiple recommendations of the Vth World Parks Congress and the 2003 WCPA 
Durban Action Plan which refer to rights and which IUCN has endorsed concerning protected areas, including 
the acknowledgement of rights to the restitution of lands taken without free, prior and informed consent 
and the right to full and effective participation in protected area governance and management, in particular 
the targets under the Durban Action Plan’s outcome 5 [‘The rights of indigenous peoples, including mobile 
indigenous peoples, and local communities are secured in relation to natural resources and biodiversity 
conservation’].

4.  Ensure that IUCN programmes, projects, and activities undertaken, sponsored or supported by the IUCN, 
are assessed using international human rights standards. Such measures should include social, environmental, 
and human rights impact assessments prior to any project implementation.
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tenure with the goals of, among other things, realizing 
the right to adequate food, sustainable livelihoods and 
environmental protection.26   

In a related vein, the Conservation Initiative on 
Human Rights (CIHR) is a consortium of international 
conservation NGOs27 whose stated goal is to 
“improve the practice of conservation by ensuring that 
participating organizations integrate human rights into 
their work” and promote the “positive links between 
conservation and rights of people to secure their 
livelihoods, enjoy healthy and productive environments 
and live with dignity.”28 CIHR members have adopted a 

number of overarching human rights principles to guide 
their work (Box 7). 

As the above trend in international law and policy 
illustrates, the conservation paradigm is shifting29 and 
there is evidence of efforts to effect concrete changes 
on the ground. Nevertheless, ‘unjust conservation’ 
remains a contemporary challenge and manifests itself 
in a number of ways. For example:

• Peoples’ and communities’ land and resource rights 
are not respected, particularly if their legal recognition 
in-country is weak or non-existent;

BOX 7: THE CONSERVATION INITIATIVE ON HUMAN RIGHTS 
PRINCIPLES
“1.   Respect human rights: Respect internationally proclaimed human rights; and make sure that we do not 
contribute to infringements of human rights while pursuing our mission.

2.   Promote human rights within conservation programmes: Support and promote the protection and 
realization of human rights within the scope of our conservation programmes.

3.   Protect the vulnerable: Make special efforts to avoid harm to those who are vulnerable to infringements 
of their rights and to support the protection and fulfilment of their rights within the scope of our conservation 
programmes.

4.   Encourage good governance: Support the improvement of governance systems that can secure the 
rights of indigenous peoples and local communities in the context of our work on conservation and sustainable 
natural resource use, including elements such as legal, policy and institutional frameworks, and procedures for 
equitable participation and accountability.”

BOX 8: CONTEMPORARY EXAMPLES OF UNJUST 
CONSERVATION
Indigenous peoples and local communities who have recently been adversely affected by conservation-related 
initiatives include the following: 

• The Endorois people in Kenya were not included in the designation of Lake Bogoria in Kenya as a UNESCO 
World Heritage site and continue to be denied inclusion in the governance and management of the lake;31 

• A number of communities from distinct San peoples have been excluded from conservation initiatives in 
the Kalahari - such as the Central Kalahari Game Reserve - and face a renewed threat from the proposed 
establishment of a wildlife corridor;32

• The Maasai’s land rights in the Gorongoro district of Tanzania have neither been recognized nor respected 
with regard to historical conservation initiatives – such as their expulsion from what became the Serengeti 
National Park - and the ongoing conflict in the context of a privately run hunting area;33

• Between May and July 2011, Karen people were forcibly expelled from the Kaeng Krachan National Park in 
Thailand and continue to face exclusion from the area;34

• Cree, Ojibwe, Oji-Cree and Algonquin Indigenous peoples of the Nishnawbe Aski Nation were excluded from 
the development of the Far North Act, 2010 - an Act with respect to land use planning and protection in the 
far north of Canada - which has led to the expropriation of their land without compensation, and transfer of 
power to the provincial government to override Indigenous peoples’ land use decisions.35

• Shipibo Indigenous communities and neighbouring villages from the Imiria lake region in Ucayali, Peru, have 
expressed their opposition to the Imiria Regional Conservation Area, a protected area established in 2010 by 
the regional government of Ucayali, stating that it overlaps with their traditional territory.36
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• Peoples or communities and their representative 
institutions are not respected or involved in 
decision-making processes and the development of 
conservation initiatives that affect them; 

• Inclusive and participatory cultural, social and/or 
environmental impact assessments are not undertaken 
to assess proposed initiatives; 

• Peoples or communities are not given the opportunity 
to exercise their right to give or withhold free, prior 
and informed consent before the initiative is funded or 
implemented;

• Peoples’ or communities’ ways of life and livelihoods 
are adversely affected by initiatives, including by 
restricting their access and use rights or criminalizing 
certain activities; and

• Peoples or communities are forcibly evicted from 
and/or prevented from accessing their territories or 
areas, often with severe negative impacts on the full 
spectrum of their lives, including their cultures and 
languages.30   

The above list includes substantive rights – such as 
to land and natural resources, as well as procedural 
rights – such as to participation and the right to free, 
prior and informed consent. Box 8 provides a number of 
examples of Indigenous peoples and local communities 
who have suffered recent injustices due to conservation 
initiatives. 

One of reasons for these continuing injustices relates 
to the lack of clear guidance either generated by or 
provided to conservation-related stakeholders about 
their exact human rights obligations, on the one 
hand, and specificity about the rights and forms of 
redress Indigenous peoples and local communities 
have in the context of conservation initiatives, on the 
other. Specifically, while there has been widespread 
recognition that conservation initiatives can violate 
the human rights of local inhabitants, to the authors’ 
knowledge there has not been a systematic and parallel 
analysis of the following three overarching questions:

• Which actors bear human rights duties in the context 
of conservation initiatives; 

• What are their exact obligations; and 

• What are the grievance mechanism available to 
peoples and communities in cases of violations of 
their human rights? 

This analysis is important because it can serve to 
provide clear guidance to all parties involved in 
conservation initiatives towards ensuring that human 
rights are not violated and are instead supported and in 
part realized by such activities.
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2.1 Subjects and Sources  
of International Law
In order to understand the international obligations 
of conservation actors, it is necessary to provide a 
brief background on international law. Traditionally, 
international law has been viewed as a system 
governing interactions among states and states alone, 
except in certain exceptional circumstances.37 While 
states are still viewed as the primary ‘subjects’ of 
international law, many courts and scholars are currently 
analyzing whether other entities, such as international 
organizations and individuals, can be subjects of 
international law as well.

Identifying the sources of international law is a topic of 
rich scholarly debate, and the discussion often begins 
with Article 38 of the Statute of the International Court 
of Justice (ICJ).38 Article 38(1) identifies four sources: 

1. International conventions,

2. International custom, 

3. General principles of law recognized by civilized 
nations, and

4. Judicial decisions and the teachings of publicists. 

Other than this latter category, which is referred to “as 
a subsidiary means for the determination of rules of 
law”, the statute does not specify that one source is 
more authoritative than another. Nevertheless, this list 
has traditionally been viewed as setting forth a general 
hierarchy in the order the sources are listed.39 

International conventions, i.e. treaties, have been called 
“the most important source of obligation in international 
law.”40 Treaties operate on the principle of pacta sunt 
servanda41 as set forth in Article 26 of the Vienna 
Convention on the Law of Treaties (Vienna Convention), 
which provides that: “Every treaty in force is binding 
upon the parties to it and must be performed by them 
in good faith.”42 Additionally, Article 18 of the Vienna 
Convention prohibits states that have signed the treaty or 
expressed consent to be bound by the treaty prior to its 
entry into force from engaging in acts that would defeat 
the object and purpose of the treaty. The concept of a 
treaty – or other source of international law – ‘binding’ 
its parties is important to understand in the context of 
the obligations of agencies involved in conservation 
initiatives, and is discussed more fully below.  

The second source in Article 38, international custom, 
exists when there is a general practice that is accepted 
as international law. General practice can arise in a 
variety of different ways, including as a result of treaties, 
and “norms of treaty origin [can] crystallize into new 
principles or rules of customary law ... .”43  For example, 
in the United States federal court case of Filartiga v. 
Pena-Irala, the court looked to international instruments 

(such as the UN Charter and the Universal Declaration), 
books and articles on human rights, and statements 
by the United States government to hold that “official 
torture is now prohibited by the law of nations.”44 
Importantly, the acceptance element, commonly referred 
to as opinio juris, need not be universal in order for a 
rule to form part of international law. 

The third source listed in Article 38 is “general 
principles of law.” This has been interpreted by scholars 
to allow the ICJ to apply principles of law from municipal 
jurisprudence that is applicable to the relations of 
states.45 Finally, Article 38 refers to judicial decisions 
and the teachings of publicists. With regard to judicial 
decisions, they do not serve as precedent in the 
domestic legal sense, but they are often “regarded as 
evidence of the law.”46 The teachings of publicists are 
widely used, including in the work of the ICJ.47 

The other potential source of international law is 
resolutions of the UN General Assembly. There is 
scholarly debate as to the legal effect of UN General 
Assembly resolutions,   and some have argued that 
they can “generate new customs.”49 At the least, 
however, it is recognized that “they can provide a basis 
for the progressive development of the law and, if 
substantially unanimous, for the speedy consolidation 
of customary rules.”50

2.2 Binding Nature of 
International Law
International law is a system of authoritative norms that 
to a certain extent exerts control across jurisdictional 
boundaries.51 In measuring the authoritativeness of 
those norms, scholars often use the terms ‘hard law’ 
and ‘soft law’ to denote whether and to what extent the 
norm is binding upon its subjects. Although the terms 
could theoretically apply to categorize rules established 
by any source of international law, they are often used 
when discussing international instruments.52 Three 
general approaches to defining hard and soft law have 
been identified: 

1. Legal positivist: associating the hard/soft law 
distinction with a binary binding/ non-binding 
dichotomy;

2. Constructivist: considering the purported hardness 
or softness of law as secondary to its social effects; 
and 

3. Rational institutionalist: taking a multidimensional 
and continuous view of hard and soft law.53

In the view of the positivists, hard law consists of 
binding legal obligations, whereas soft law refers to non-
legally-binding commitments.54 Soft law can thus be 
seen “as a codified instrument that is publicized, issued 
through an institutionalized process, with the aim of 
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exercising a form of authority or persuasion, even though 
the instrument is not formally legally binding.”55 

Constructivists, on the other hand, see the binary 
distinction between hard and soft law as illusory, 
because what matters is its impact on behavior, 
regardless of whether the law is labeled “hard” or 
“soft.”56 They underscore the point that “international 
regimes can lead states to change their perceptions 
of their interests through transnational processes of 
interaction, deliberation, and persuasion.”57 

Rationalists acknowledge that unlike domestic law, “most 
international law is ‘soft’ in distinctive ways.”58 In what 
has been called the most influential statement under 
this approach, two legal scholars argue the ‘hardness’ 
or ‘softness’ of a law can be determined based upon a 
continuum with three dimensions: a) precision of rules, 
b) obligation, and c) delegation to a third-party decision-
maker such as an international secretariat or a dispute 
settlement body.”59 Thus, hard law “refers to legally 
binding obligations that are precise – or can be made 
precise through adjudication or the issuance of detailed 
regulations – and that delegate authority for interpreting 
and implementing the law.”60 Soft law, on the other hand, 
refers to legal arrangements that are weak along one or 
more dimensions of the continuum. Under this definition, 
a treaty that is formally binding – but delegated no 
authority for its interpretation, monitoring, and/or 
enforcement – would be considered soft law. 

Regardless of the method used to categorize any 
particular instrument, it is clear that the use of soft law 
instruments is expanding as a process of norm creation 
in international law.61 Thus, it is not enough to simply 
categorize an international instrument as hard or soft 
and draw conclusions as to its value on that basis 
alone. Other factors must be considered because an 
agreement in treaty form does not itself ensure that 
hard obligations are created.62 Conversely, countries 
may comply with requirements set forth in soft law 
agreements that are expressly non-binding.63 Therefore, 
to truly understand the legal weight of a particular 
instrument, it is necessary to look beyond its formal label 
to a variety of other factors that determine its effect.

It is also important to note that hard law and soft law 
each demonstrate unique advantages with respect 
to one another. Hard law instruments, for example, 
allow states to more credibly commit to international 
agreements, can directly effect national legislation, and 
can better provide for monitoring and enforcement of 
their provisions.64 Soft law instruments, on the other 
hand, are said to be easier and cheaper to negotiate, 
are less of a threat to state sovereignty, provide greater 
flexibility, and allow states to be more ambitious and 
cooperative than they otherwise would be if issues 
of enforcement were present.65 Soft law can also be 
seen as an early step along the continuum of a norm 
developing into hard law.66 Additionally, international soft 

law “may well influence lawmaking processes within 
domestic legal systems.”67

One issue where the concepts of hard and soft law 
have garnered significant attention is with regard to 
the rights of Indigenous peoples. As discussed more 
fully below, their rights have increasingly come to be 
recognized across a broad spectrum of both hard 
and soft international instruments, including ILO 169 
and the UN Declaration. Their rights have also been 
mainstreamed in other instruments, such as under the 
auspices of the Convention on Biological Diversity and 
the UN Framework Convention on Climate Change, 
and others. Additionally, new ways of contributing to 
international processes, such as through the United 
Nations Permanent Forum on Indigenous Issues, are 
being created and expanded. Furthermore, rights are 
being recognized in landmark decisions issued in the 
Inter-American human rights system, including the Awas 
Tingi68 and Saramaka69 cases. These developments 
support the general thrust of both the constructivist and 
rationalist approaches by demonstrating that regardless 
of the formal labels applied to particular international 
instruments, the rights of Indigenous peoples and local 
communities are gaining meaningful recognition at the 
international level. 
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3.1 Indigenous Peoples
The naturalist framework of international legal theory 
during the European Renaissance recognized, at 
least to a certain extent, Indigenous peoples70 as 
autonomous communities.71 Influential theorists during 
that time conceived of a “suprasovereign normative 
order” that within carefully defined logic recognized 
Indigenous peoples as owners of their lands.72 Despite 
allowing for the possible legitimacy of imposing a 
doctrine of trusteeship over Indigenous lands, title 
by discovery or papal grant over such lands was 
rejected.73

By the late 1800s, however, that framework gave way 
to a conception of international law as “a legitimizing 
force for colonization and empire rather than a 
liberating one for indigenous peoples.”74 Under this 
approach, international law was a closed system 
concerned only with the rights and duties of states, 
whose existence depended upon recognition by other 
states. As a result, only states could participate in the 
formulation and application of international law. Along 
with this formulation came the methodical application 
of the doctrine of terra nullius, a legal fiction used to 
legitimize colonization of indigenous lands.75

While there is no question that the state-centric focus 
of international law continues to this day, significant 
changes in the normative structure of international 
law have occurred in the past decades. James Anaya 
has identified three of particular importance. First, the 
substantial increase since the mid-twentieth century 
in the number of states that make up the international 
community has brought new cultures and perspectives 
to the international legal system. Second, non-state 
actors, including Indigenous peoples, are now able 
to participate in procedures that shape international 
law.76 And third, a new international discourse focused 
on human rights is taking place that addresses the 
concerns of human beings and groups, concerns that 
were formerly considered to fall within the prerogatives 
of individual states.77   

Of significant importance among these developments 
is the drafting of instruments with special relevance 
to Indigenous peoples, in particular ILO Convention 
No. 16978 and the United Nations Declaration on 
the Rights of Indigenous Peoples (UN Declaration). 
Convention No. 169 is a binding treaty, and although 
only 22 countries have ratified it, it is viewed, even in 
countries where it has not been ratified, as illustrating 
the normative trajectory of international law.79 

The UN Declaration, on the other hand, is not 
legally binding in the formal treaty sense, since it 
was proclaimed by a resolution of the UN General 
Assembly rather than adopted and ratified pursuant to 
the Vienna Convention. Nevertheless, it carries legal 
authority for several reasons. First, such authority is 

to a large extent inherent in a declaration of the UN 
General Assembly, “the most representative political 
organ of the world body”.80 Indeed, the UN Declaration 
took over 25 years to finalize, and in doing so went 
through an institutionalized and transparent law making 
process that made it less prone to political whim and 
thus attached greater legal character to its norms.81 As 
noted above, UN General Assembly resolutions, if not 
sources of law themselves, can serve at the very least 
“as evidence of new customary international law.”82

Second, the UN Declaration encapsulates well-
established principles of human rights that are already 
integrated into human rights treaties, such as those 
making up the International Bill of Human Rights 
(IBHR).83 On this basis it is suggested that it “is in 
significant part interpretive of the principles found 
in [widely ratified human rights] treaties that legally 
bind the states that have ratified them.”84 Third, it 
reflects customary principles of international law85 
and an expectation that those states that voted for 
the UN Declaration will abide by its provisions.86 In a 
landmark judgment by the Supreme Court of Belize, 
Chief Justice Abdulai Conteh states that: “[the UN] 
Declaration, embodying as it does, general principles 
of international law relating to indigenous peoples and 
their lands and resources, is of such force that the 
defendants, representing the Government of Belize, 
will not disregard it.87

Further, the basic normative principles set forth 
in the UN Declaration can also be found in many 
other instruments, as well as decisions by several 
international bodies.88 These include, for example, 
the collective rights affirmed in Convention No. 169, 
including ownership rights over traditional lands, 
rights to consultation, and rights to retain their own 
customs and institutions.89 Additionally, the UN Human 
Rights Committee has affirmed that Article 1 of the 
International Covenant on Civil and Political Rights 
applies to Indigenous peoples.90 And the Committee 
on the Elimination of Racial Discrimination has called 
on states to protect Indigenous peoples’ cultures and 
land tenure from patterns of discrimination.91 In sum, 
the UN Declaration “manifests a strongly rooted level 
of consensus about the human rights of indigenous 
peoples, and it also represents expectations of 
compliance with these rights.”92

Activity on the part of states supports the legal 
authority of the UN Declaration. For example, the 
Bolivian government adopted national legislation 
in 2007 reflecting the exact content of the UN 
Declaration. Ecuador and Nepal have recently referred 
to the UN Declaration as a normative source in 
constitutional revision processes. In 2008 in Japan, 
the legislature recognized the Ainu as “indigenous 
people” and called for specific governmental action 
after the UN Declaration’s adoption. And despite initial 
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opposition to the UN Declaration, the Canadian House 
of Commons called on Parliament to implement the 
standards set forth in the UN Declaration.93 Clearly, 
states are heeding the call in UN Declaration Article 38 
to “take the appropriate measures, including legislative 
measures, to achieve the ends of this Declaration.”

The UN Declaration is also being operationalized in the 
activities of the United Nations. For example, the UN 
Development Group, which “unites the 32 UN funds, 
programmes, agencies, departments, and offices that 
play a role in development,” has crafted Guidelines on 
Indigenous Peoples’ Issues (UNDG Guidelines) that 
are based on provisions in the UN Declaration.94 The 
UNDG Guidelines notes that: “the [UN] Declaration 
sets out the rights that countries should aspire to 
recognize, guarantee and implement.”95

The rights of Indigenous peoples and local 
communities are also being recognized in safeguards 
governing the implementation of international 
programs and projects. For example, parties to the 
UN Framework Convention on Climate Change 
(UNFCCC)96 agreed to safeguards in the context of 
reducing emissions from deforestation and forest 
degradation (REDD) – and related conservation, 
management, and enhancements of forests (REDD-
plus)97 – that explicitly call for “[r]espect for the 
knowledge and rights of indigenous peoples 
and members of local communities” and their full 
and effective participation.98 Additionally, several 
international financial institutions such as the World 
Bank and the International Financial Corporation 
have social and environmental safeguard policies 
that require them to respect the rights of Indigenous 
peoples and local communities. 

As developments such as the endorsement of the UN 
Declaration and the formation of the UN Permanent 
Forum on Indigenous Issues illustrate, there is an 
increasing recognition that – beyond any technical 
legal discussion of whether ILO 169 has/has not 
been signed and ratified by a country or whether 
the UN Declaration is legally binding – the rights of 
Indigenous peoples are recognized and enshrined at 
the international level. As stated by James Anaya: 

“This movement has resulted in a heightened 
international concern over indigenous peoples 
and constellation of internationally accepted 
norms that flow from generally applicable 
human rights principles. These norms find 
expression in the UN Declaration on the 
Rights of Indigenous Peoples and other 
international instruments, and are otherwise 
discernible in the ongoing multilateral and 
authoritative discussions about indigenous 
peoples and their rights.”99

3.2 Tribal Peoples
Tribal peoples are defined as peoples who are “not 
indigenous to the region [they inhabit], but that share 
characteristics with indigenous peoples, such as having 
social, cultural and economic conditions different from 
other sections of the national community, identifying 
themselves with their ancestral territories, and regulating 
themselves, at least partially, by their own norms, 
customs and traditions.”100 Courts are also recognizing 
Tribal peoples as deserving of particular rights in relation 
to their lands and natural resources, as exemplified in 
the Saramaka judgement issued by the Inter-American 
Court of Human Rights that recognized the rights of 
the Saramaka people who are descendants of slaves of 
African origin.101   

3.3 Local Communities
The increased recognition of individuals and groups 
under international law has not been confined to 
Indigenous peoples. Reference to ‘local communities’ 
has been included to a large extent in new international 
frameworks, especially in relation to the environment. 

The term ‘local communities’ is not defined in 
international law. It is referenced, for example, in 
Article 8(j) of the Convention on Biological Diversity 
(CBD), which calls on Parties to “respect, preserve 
and maintain knowledge, innovations and practices of 
indigenous and local communities embodying traditional 
lifestyles relevant for the conservation and sustainable 
use of biological diversity.”102 The UN Convention to 
Combat Desertification (UNCCD) also requires parties 
to take relevant decisions “with the participation of 
populations and local communities ... .”103 Despite 
these prominent references, the definition of a ‘local 
community’ remains “ambiguous”104 and is not as well 
developed or widely accepted at the international level 
as that of ‘Indigenous peoples’.

This issue became the subject of a dedicated meeting 
held under the auspices of the CBD in July 2011.105 
At the meeting, a group of representatives of local 
communities and experts on the related-issues 
agreed that any list of defining characteristics of local 
communities should be broad and inclusive, and 
allow for a clustering of unique cultural, ecological 
and social circumstances to each community.106 Their 
recommendations – noted by COP 11 in 2012107 
– underscore that identity is a “complex and multi-
dimensional issue”,108 and as a result, self-identification 
as a local community should be foremost and essential 
in any list of characteristics. Other characteristics 
of “rural and urban communities living in various 
ecosystems” include: 

• Lifestyles linked to traditions associated with natural 
cycles (symbiotic relationships or dependence), the 
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use of and dependence on biological resources 
and linked to the sustainable use of nature and 
biodiversity;

• The community occupies a definable territory 
traditionally occupied and/or used, permanently or 
periodically. These territories are important for the 
maintenance of social, cultural, and economic aspects 
of the community;

• Traditions (often referring to common history, culture, 
language, rituals, symbols and customs) are dynamic 
and may evolve;

• Technology/knowledge/innovations/practices 
associated with the sustainable use and conservation 
of biological resources;

• Social cohesion and willingness to be represented as 
a local community;

• Traditional knowledge transmitted from generation to 
generation including in oral form;

• A set of social rules (e.g., that regulate land conflicts/
sharing of benefits) and organizational-specific 
community/traditional/customary laws and institutions; 

• Expression of customary and/or collective rights; and

• Self-regulation by their customs and traditional forms 
of organization and institutions.109

In the context of the increased global focus on 
biodiversity, food security and ecosystem processes, 

local communities’ rights are gaining prominence at all 
levels of law and policy.110  

It is clear that this issue requires further engagement 
by Indigenous peoples, local communities and a range 
of supportive actors. While an internationally accepted 
definition of a particular group is not a prerequisite for 
protection,111 ambiguity about key concepts can be 
misused to delay or otherwise adversely influence the 
clarity of the debate about the larger issues. The CBD 
meeting and subsequent decision of the Conference 
of the Parties referenced above represents a notable 
level of engagement with regard to local communities’ 
rights, from an international perspective. Nevertheless, 
further work is required to evaluate whether this evolving 
definition is truly representative of local realities, and 
whether it is a useful approach to this multifaceted 
issue. This is especially relevant in contexts where the 
notion of who is Indigenous is highly contested, such as 
in many sub-Saharan112 and Asian countries.  

Another approach to the rights of ‘local communities’ 
is possible through the minority rights framework. 
With respect to land rights, the question of whether 
the protection of customary forms of tenure extends to 
national, ethnic, religious or linguistic minorities heavily 
depends on the extent to which the minority group’s 
‘particular way of life’ is associated with the use of 
land resources.113 The cultural rights protected under 
Article 15 of the International Covenant on Economic, 
Social and Cultural Rights (ICESCR) and Article 27 of 

BOX 9: COMMENT ON THE DEFINITION OF INDIGENOUS 
PEOPLES AND LOCAL COMMUNITIES AT THE CBD
In this context, it is important to note that Indigenous peoples and local communities are still referred to as 
“indigenous and local communities” under the CBD. Specifically, the tenth session of the UN Permanent 
Forum on Indigenous Issues (2011) made the following recommendation to the CBD: “Affirmation of the 
status of indigenous peoples as “peoples” is important in fully respecting and protecting their human rights. 
Consistent with its 2010 report (E/2010/43 - E/C.19/2010/15), the Permanent Forum calls upon the parties to 
the Convention on Biological Diversity, and especially including the Nagoya Protocol, to adopt the terminology 
“indigenous peoples and local communities” as an accurate reflection of the distinct identities developed by 
those entities since the adoption of the Convention almost 20 years ago.”117

Delegates at CBD COP 11 debated the issue at length and eventually agreed on the following compromise 
in Decision XI/14, section G, paragraph 2: “Noting the recommendations contained in paragraphs 26 and 27 
of the report of the tenth session of the United Nations Permanent Forum on Indigenous Issues (E/2011/43-
E/C.19/2011/14), requests the Ad Hoc Open-ended Inter-sessional Working Group on Article 8(j) and 
Related Provisions, taking into account submissions by Parties, other Governments, relevant stakeholders 
and indigenous and local communities, to consider this matter, and all its implications for the Convention on 
Biological Diversity and its Parties, at its next meeting, for further consideration by the Conference of the 
Parties at its twelfth meeting.”

Interestingly, parties at COP10 decided to hold the above mentioned ad hoc expert group meeting of local-
community representatives “with a view to identifying common characteristics of local communities, and 
gathering advice on how local communities can more effectively participate in Convention processes, including 
at the national level...”.118 In this light, the CBD clearly recognized the distinctive nature of Indigenous peoples 
and local communities in real terms, yet continues to conflate the groups in references within the text.119
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the International Covenant on Civil and Political Rights 
(ICCPR) are relevant in supporting local communities’ 
access to land or natural resources that are of intrinsic 
importance to the cultural life of minority communities. 
This is supported by the UN Declaration on the Rights of 
Persons Belonging to National or Ethnic, Religious and 
Linguistic Minorities’ call upon States ‘to take measures 
to create favourable conditions to enable persons 
belonging to minorities to express their characteristics 
and to develop their culture, language, religion, traditions 
and customs’.114 Legal experts have argued in this 
respect that “cultural life is not something to be pursued 
in detachment from economic and social life; it is inter-
dependent with other human rights protections”.115 In 
this regard, “cultural life also encompasses traditional 
livelihoods which are commonly under threat from natural 
resource development”116 and/or conservation efforts. 

3.4 Individual and 
Collective Human Rights
Traditionally, human rights were viewed as being 
fundamentally individual in nature.120 Although Common 
Article 1 of the ICCPR and ICESCR recognizes the 
right of “all peoples” to self-determination, states 
generally viewed the right as belonging to individuals.121 
Indeed, much debate in the drafting of the UN 
Declaration centered around the collective rights 
enshrined in some of the provisions, including Article 
3 regarding the right of Indigenous peoples to self-
determination.122 However, “a consensus has developed 
that indigenous peoples have distinct collective rights, 
such as rights to land and natural resources, cultural 
integrity, environmental security, and control over their 
own development.”123 
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A discussion of international law could begin at several 
points along its history, but of critical importance to this 
paper is the early 1900s, the time period in which “the 
appearance of human rights in the sphere of international 
law and organizations is often traced ... .”124 At that time, 
it was widely considered that international law was 
applicable only to states, with international responsibility 
attributed to states alone.125 Since then, however, 
the potential for other entities126 to bear international 
responsibilities has been extensively analyzed, and the 
following categories of stakeholders are discussed 
further below:

1. States and state agencies,

2. International organizations,

3. Businesses, and

4. Non-governmental organizations.

4.1 States and State 
Agencies
Classical international law developed with states as 
the primary subjects, bearing rights and obligations 
under the system. One set of obligations that has 
advanced rapidly in the last sixty years is the area 
of human rights,127 which developed as a way to 
protect individuals from the arbitrary use and abuse of 
power by states.128 It is now widely accepted that the 
fundamental principles of human rights form part of 
customary international law and are therefore binding 
on all states.129 

States are generally considered to be the “primary duty-
bearers under international human rights law,”130 and 
human rights law has traditionally focused on breaches 
committed by states or their agents.131 Beyond this 
basic point, states are now considered to bear human 
rights duties in other contexts as well. First, there is now 
general affirmation of the view that the state’s duty to 
ensure enjoyment of human rights includes preventing 
the violation of those rights by private parties within its 
jurisdiction.132 This responsibility is not direct, because 
there exists a “general principle” that the conduct of a 
person or group acting on its own behalf and not on 
behalf of a state is not considered to be the conduct 
of the state.133 Nevertheless, states are responsible 
for failures to meet their international obligations, even 
when substantive breaches are caused by the conduct 
of others.134 In sum, this means that states must both 
refrain from violating human rights through their own 
actions, and ensure that private parties do not violate 
human rights such that a state breaches its international 
obligations.135 Second, states, when acting as members 
of international organizations such as the World Bank, 
should encourage those institutions to promote respect 
for human rights.136

In addition, states have a legal responsibility to 
remedy violations of international human rights law.137 
As discussed further below, this is grounded in the 
recognition that the state’s duty to protect human rights 
can be rendered meaningless if it does not take steps 
to remedy private human rights abuses.138 Additionally, 
states must ensure effective remedies when third-party 
human rights violations occur within their jurisdictions.139 

International Human Rights Standards
The most definitive interpretation of international human 
rights standards is set forth in the International Bill 
of Human Rights (IBHR), which is composed of the 
Universal Declaration of Human Rights (UDHR, 1948), 
the International Covenant on Economic, Social and 
Cultural Rights (CESCR, 1966),140 and the International 
Covenant on Civil and Political Rights (CCPR, 1966).141 
Although the UDHR is not formally a treaty, “many 
of its provisions reflect general principles of law or 
elementary considerations of humanity,” and it identified 
the catalogue or rights that later instruments would 
seek to protect.142 

At the international level, these later instruments now 
consist of nine ‘core’ international human rights treaties 
covering certain human rights issues with greater 
specificity.143 In addition to the CESCR and the CCPR, 
these core treaties are focused on eliminating racial 
discrimination and discrimination against women, 
prohibiting torture, and protecting the rights of children, 
migrant workers, and persons with disabilities, and 
protecting persons from enforced disappearance.144 
The UN also lists several “universal human rights 
instruments,” which include the Declaration on the 
Rights of Indigenous Peoples, the Indigenous and 
Tribal Peoples Convention, 1989 (No. 169), and the 
Declaration on the Rights of Persons Belonging to 
National or Ethnic, Religious and Linguistic Minorities.145 
Also included in this category are instruments 
preventing genocide and establishing standards for 
treatment of prisoners of war.  

In addition, several regional human rights instruments 
such as the European Convention on Human Rights 
(1950), the American Convention on Human Rights 
(1969), and the African Charter on Human and Peoples’ 
Rights (African Charter, 1981) recognize human rights 
similar and related to those found in international 
instruments.146 Taken together, these instruments protect 
a range of human rights that fall into several categories, 
including rights to: self-determination; property; life; 
property; health; equality and non-discrimination; 
freedom of movement; due process; work; and culture, 
among others. 

Pursuant to these instruments, states that have agreed 
to be bound by them have legal obligations – both 
negative and positive in nature – to uphold human rights 
in a variety of important ways. For example, states may 
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not arbitrarily deprive anyone of his or her life, or subject 
anyone to torture, arbitrary arrest or detention.147 Under 
the CESCR, states recognize the rights of everyone 
to the enjoyment of physical and mental health, to 
education, and to take part in cultural life.148 

In terms of positive requirements, Article 2 of the CCPR, 
for example, requires states to adopt legislative, judicial, 
administrative, educative, and other appropriate measures 
necessary to give effect to the rights recognized in 
that instrument. Article 7 of the CERD directs states to 
“adopt immediate and effective measures, particularly 
in the fields of teaching, education, culture and 
information, with a view to combating prejudices which 
lead to racial discrimination ... .” Additionally, states are 
required to regulate corporate activities related to human 
rights.149 It is important to note that international legal 
requirements imposed on states apply to all branches 
of their governments.150 For example, a particular state’s 
ministry of mines or other state agency acting within the 
scope of its authority is in effect the state for purposes of 
establishing rights and duties at the international level.151

Finally, as discussed above, treaties are not the only 
source of international law. International custom and 
general principles of law are also sources as well. In this 
regard, it is generally agreed that many provisions of 
the UDHR reflect customary principles of international 
law.152 Additionally, it is notable that “the standards 
contained in the Universal Declaration are consistently 
and routinely cited as being applicable to all States.”153 
Exactly which human rights have become part of 
customary law is subject to much scholarly debate, but 
it is important to acknowledge that even states which 
have not agreed to particular human rights treaties can 
be bound by similar human rights norms if those norms 
have become part of international custom or constitute 
general principles of law.

Indigenous and Tribal Peoples and  
Local Communities
Several broadly accepted human rights are particularly 
relevant to Indigenous and Tribal peoples and 
local communities. These include the right to self-
determination, the right to cultural integrity, rights to 
consultation,154 and rights to land, all of which are 
closely related to one another.155 The UN Declaration 
affirms in Article 3 that: “Indigenous peoples have 
the right to self-determination.”156 The right to cultural 
integrity is grounded in rights to equality and non-
discrimination that “are at the core of the contemporary 
international human rights regime.”157 As this right 
has gained acceptance it has developed to entitle 
Indigenous peoples to proactive measures to address 
past violations of their cultural integrity, as well as to 
prevent future violations.158 Rights of self-determination 
and integrity “also uphold rights of effective participation 
of indigenous peoples in all decisions that affect them.”159

One general characteristic of indigenous peoples is a 
deep connection to lands that they have traditionally 
occupied or used, and the natural resources thereon.160 
Generally, Indigenous peoples have depended upon 
on a secure land and natural resource base to ensure 
their economic and cultural viability. All of the rights 
discussed above – and many others – are implicated in 
the right of Indigenous peoples to their lands and natural 
resources, and indeed, “property has been affirmed as 
an international human right.”161 

Of course, Indigenous peoples’ rights to land and 
natural resources are directly implicated in conservation 
activities. Thus, when engaging in conservation 
activities on lands traditionally occupied or used by 
Indigenous peoples, states and their agents should 
ensure that rights to self-determination, property cultural 
integrity, and effective participation in decision-making 
are upheld. For example, Common Article 1 of the 
CESCR and CCPR provides that “in no case may a 
people be deprived of its own means of subsistence.” 
Conservation activities, such as the establishment of PA 
that prevent Indigenous communities from accessing 
their lands and natural resources, risk depriving them of 
their traditional means of subsistence, as well as to one 
of the most important aspects (if not the most important) 
of their cultural identity. 

In addition to ensure that they and their agents do not 
violate human rights through conservation activities, 
as noted above, states are required to ensure that 
private parties do not engage in similar violations.162 
States often partner with NGOs in the implementation 
of conservation initiatives, such as the establishment, 
governance and management of protected areas.163 
States should ensure that the actions of the NGOs or 
other private entities with which they partner respect 
international human rights obligations, and, where they 
do not, provide affected communities with an effective 
remedy for violations of their human rights.

4.2 International 
Organizations
The term ‘international organization’ is subject to 
interpretation and has been defined in different ways. 
The Vienna Convention defines an international 
organization simply as “an intergovernmental 
organization.”164 Article 2 of the International 
Law Commission’s (ILC) Draft Articles on the 
Responsibilities of International Organizations states 
that ’international organization’ means an organization 
established by a treaty or other instrument governed by 
international law and possessing its own international 
legal personality. International organizations may include 
as members, in addition to States, other entities ... .”165 
However, an entity can lack legal personality but still be 
considered an international organization.166 For purposes 
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of this discussion, we will use the term broadly to refer 
to distinct entities established by an agreement such 
as a treaty or constituent document that have states as 
members.167

The touchstone for most analysis regarding international 
organizations as subjects of international law is the 
ICJ’s advisory opinion in the Reparations case.168 In 
that case, the ICJ was asked to determine whether the 
UN had the “capacity”169 to bring claims against a state 
responsible for injuring an “agent of the United Nations 
in the performance of his duties … .”170 The court 
concluded that the United Nations “is an international 
person” with the capacity to bring an international claim 
against an entity which has caused injury to it.  As part 
of this conclusion, the court determined that the UN “is 
a subject of international law and capable of possessing 
international rights and duties.”172

The UN itself serves as an umbrella institution for 
several international organizations. These include 
a number of “specialized agencies,”173 such as the 
Food and Agriculture Organization, the International 
Labour Organization, the World Intellectual Property 
Organization, UNESCO and the World Bank Group. 
Additionally, the UN also houses a number of funds and 
programmes such as the UN Environment Programme 
and UN Development Programme that could arguably 
be considered international organizations themselves. 
Other important international organizations include the 
World Trade Organization, regional banks, such as the 
African, Inter-American and Asian Development Banks, 
economic organizations such as the Organization for 
Economic Cooperation and Development, and IUCN. 

International organizations have played a central role in 
establishing norms and mechanisms for giving effect to 
universal human rights.  Notably,174 “the United Nations 
has been the central forum for developing and enforcing 
human rights norms”,175 which is no surprise given that 
one of its purposes involves “promoting and encouraging 
respect for human rights and for fundamental freedoms 
for all ... .”176 The UN Human Rights Council is a 
subsidiary organ of the UN General Assembly, and 
six treaty-monitoring bodies under the UN General 
Assembly monitor, among other treaties, those that make 
up the International Bill of Human Rights.177 

Additionally, human rights considerations have 
influenced the World Bank’s aid granting criteria,178 
and the lending policies of the World Bank and the 
International Finance Corporation (IFC) recognize 
or incorporate, at least to a certain extent, human 
rights standards.179 For example, one of the World 
Bank’s safeguard policies provides in part that: “This 
policy contributes to the Bank’s mission of poverty 
reduction and sustainable development by ensuring 
that the development process fully respects the dignity, 
human rights, economies, and cultures of Indigenous 
Peoples.”180 The work of international financial 

institutions is now regulated by objectives such as the 
protection of Indigenous peoples’ and women’s rights 
and promoting the rule of law.181  

In addition to the safeguards of the World Bank Group, 
the safeguards of several other international financial 
institutions also call for respect for human rights. For 
example, in introducing its new Integrated Safeguards 
System in 2013, the African Development Bank stated 
that it “views economic and social rights as an integral 
part of human rights, and accordingly affirms that it 
respects the principles and values of human rights as 
set out in the UN Charter and the African Charter of 
Human and Peoples’ Rights.”182 The Inter-American 
Development Bank’s Operational Policy on Indigenous 
Peoples defines “indigenous rights” as encompassing 
“applicable international norms in force for each 
country,” including the Universal Declaration of Human 
Rights and other treaties in the International Bill of 
Human Rights, as well as Convention No. 169.183

Today, many international organizations – and entities 
that share substantive characteristics with international 
organizations – engage in or support conservation 
initiatives. For example, the Conference of the Parties184 
to the Convention on Biological Diversity has adopted 
a Programme of Work on Protected Areas, wherein 
protected areas are viewed as “the cornerstone of 
biodiversity conservation ... .”185 IUCN lists assisting 
countries and communities to designate and manage 
systems of protected areas as one of its main areas 
of expertise.186 IFIs, in particular the World Bank, are 
instrumental in funding conservation projects, such as the 
Amazon Region Protected Areas Project, the purpose 
of which is to expand and consolidate the protected 
areas system in the Amazon Region of Brazil.187 Another 
major effort related to conservation in which international 
organizations are deeply involved is REDD-plus.188 For 
example, the World Bank is the trustee of the funding 
mechanisms of the Forest Carbon Partnership Facility, 
a partnership among several countries focused on 
implementing REDD-plus activities.189 

Just as international organizations have been 
instrumental in mainstreaming human rights, they 
are also “bound by customary international law, 
including customary human rights law.”190 In this 
context, “international organizations are responsible 
for breaches of the obligation to respect internationally 
recognized human rights, primarily those characterized 
as customary law and jus cogens norms.”191 In the case 
of UN specialized agencies, they are bound by the 
principles of the UN Charter, which includes “promotion 
of and respect for human rights.”192 Additionally, 
international organizations by definition include states, 
the primary duty-bearers under human rights law, 
as part or all of their members. It would make little 
sense for such states, which have ratified international 
human rights instruments, to be able to violate those 
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instruments through the actions of an international 
organization.193 Consistent with this approach, the ILC 
Draft Articles on the Responsibility of International 
Organizations prohibit international organizations from 
rendering aid or assistance in maintaining a situation 
where human rights are not being protected.194

As noted above, conservation activities can lead to 
human rights violations where they infringe upon 
peoples’ right of self-determination,195 deprive a people 
of its means of subsistence, or breach other human 
rights norms. In this context, international organizations 
are bound to ensure that they do not implement or 
support conservation activities that violate human 
rights, particularly the rights of Indigenous peoples and 
local communities, who often bear the brunt of such 
activities. International financial institutions involved in 
conservation activities should ensure that they abide 
by their safeguard policies regarding human rights. 
Further, in line with their duty to promote human rights, 
specialized agencies of the UN should be proactive in 
preventing conservation initiatives that infringe upon 
the human rights of indigenous peoples and local 
communities. The forms of positive action taken should 
be tailored to the specific situation, but it could include 
providing assistance to Indigenous peoples and local 
communities whose rights have been infringed.

4.3 Businesses
Background
The issue of the rights and duties of businesses196 under 
international law has received an increasing amount 
of attention over the last two decades. Multinational 
corporations have been called the “most powerful” 
of non-state actors.197 Legal obligations have been 
imposed on corporations in treaties, and corporations 
– through international investment agreements, 
for example, are now considered to possess “an 
independent capacity to bring an international claim 
in some areas of international economic law ... .”198 
Thus, “corporations have the capacity to bear direct, 
enforceable rights and obligations under international 
law, even if the obligations explicitly directed towards 
corporations are not common.”199 

Many guidelines exist that govern the behavior of 
businesses at the international level. For example, 
the Organization for Economic Co-operation and 
Development (OECD) has developed Guidelines for 
International Enterprises that call on enterprises to “[r]
espect the internationally recognised human rights 
of those affected by their activities.”200 Additionally, 
the Food and Agriculture Organization’s Voluntary 
Guidelines on the Responsible Governance of Tenure 
provide that: “Non-state actors including business 
enterprises have a responsibility to respect human 
rights and legitimate tenure rights. Business enterprises 

should act with due diligence to avoid infringing 
on the human rights and legitimate tenure rights of 
others.”201 The UN Global Compact, an initiative of 
the UN Secretary-General, sets out ten principles 
for businesses to commit to with regard to human 
rights, labor, the environment, and anti-corruption.202 
With regard to human rights, the UN Global Compact 
provides: “Principle 1: Businesses should support and 
respect the protection of internationally proclaimed 
human rights; and Principle 2: make sure that they are 
not complicit in human rights abuses.”

Businesses themselves are also developing or directly 
participating in the development of guidelines that 
reference human rights.203 These include the Equator 
Principles, which constitute a risk management 
framework developed by and for financial institutions 
“primarily intended to provide a minimum standard for 
due diligence to support responsible risk decision-
making.”204 The preamble to the Equator Principles 
states that: “We therefore recognise that our role 
as financiers affords us opportunities to promote 
responsible environmental stewardship and socially 
responsible development, including fulfilling our 
responsibility to respect human rights by undertaking 
due diligence in accordance with the Equator 
Principles.”205 The Roundtable on Sustainable Palm 
Oil, an organization that includes oil palm growers 
and NGOs, among others, has developed principles 
wherein its members “recognize, support and commit 
to follow the United Nations Universal Declaration 
of Human Rights and the International Labour 
Organization’s Declaration on Fundamental Principles 
and Rights at Work.”206 These are just some examples 
of the increasing attention paid by businesses to 
international human rights.207 

At the UN level, since as early as 1970s there have 
been efforts to develop corporate human rights 
standards.208 After earlier attempts to develop such 
standards failed to garner support, in 2008, the UN 
Special Representative on business and human 
rights John Ruggie presented the “Protect, Respect 
and Remedy” Framework to the UN Human Rights 
Council.209 The UN Human Rights Council welcomed 
the 2008 Framework Report and asked Ruggie to 
continue his work and operationalize the Framework. 
In 2011, Ruggie submitted the Guiding Principles 
to the UN Human Rights Council, who endorsed 
them the same year. This marked the first time that 
“UN member states adopted a common position 
laying down standards of expected behaviour from 
business with regard to human rights.”210 In addition 
to being endorsed by the UN Human Rights Council, 
the Guiding Principles have been broadly accepted 
by human rights NGOs as well as businesses and 
business organizations.211 However, this acceptance is 
by no means universal.212
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For purposes of this work, we focus extensively on the 
Guiding Principles due to their widespread acceptance 
at the international level. For example, the Guiding 
Principles are reflected in the OECD Guidelines, as 
well as in the human rights chapter of the Guidance 
on Social Responsibility from the International 
Organization for Standardization (ISO 26000). The 
Guiding Principles have also informed the IFC’s 
revised Sustainability Framework and Performance 
Standards. A reference to the Guiding Principles was 
further incorporated into the European Commission’s 
renewed strategy for corporate social responsibility 
(2011-14). The ASEAN Intergovernmental Commission 
on Human Rights (AICHR) has chosen corporate social 
responsibility as the topic of its first thematic study, 
stating that the aim is to produce “an ASEAN Guideline 
that is fully compliant with the UN frameworks, 
especially the Protect, Respect and Remedy Framework 
for Business and Human Rights and the Guiding 
Principles for Business and Human Rights which were 
endorsed by the UN Human Rights Council.”213 

Although the Guiding Principles are clearly being 
incorporated in a broad array of policies, we do not 
suggest that the Guiding Principles are the only way to 
view corporate responsibility, nor are we endorsing the 
position of the Guiding Principles on the responsibilities 
of corporations (or duties of states, for that matter) 
under international law. Rather, we acknowledge that 
the drafters of the Guiding Principles took a pragmatic 
view toward their development, and that this view 
had important effects on the content of the Guiding 
Principles. Because questions of rights and duties 
of non-state entities at the international level are so 
complex, the Guiding Principles, which have  
influenced or been endorsed by a broad array of 
organizations, help serve as a useful framework to 
analyze those questions.

Substance of the Guiding Principles on 
Business and Human Rights
The Guiding Principles, as their name suggests, are 
grounded in three basic principles214 that are set out in 
Box 10.  

The first part of the Guiding Principles is dedicated to 
the state duty to respect, protect and fulfill human rights. 
Part of this duty is protecting against human rights 
abuses by third parties, including businesses. States 
should clearly establish the expectation that businesses 
domiciled in their territories respect human rights 
both at home and abroad. Ruggie also set out several 
operational principles for states to follow in meeting 
their duty. These include enforcing laws requiring 
business to respect human rights, providing guidance 
to businesses on how to respect human rights, and 
encouraging (and, where appropriate, requiring), 
businesses to communicate how they address 
human rights impacts.219 Additionally, the Guiding 
Principles direct states – when acting as members of 
multilateral institutions such as the World Bank – to 
ensure that those institutions do not hinder business 
from respecting human rights, on the one hand, and 
encourage them to promote businesses’ respect for 
human rights, on the other.220

The second part of the Guiding Principles focuses on 
the corporate responsibility to respect human rights. 
Specifically it suggests that businesses “should avoid 
infringing on the human rights of others and should 
address adverse human rights impacts with which they 
are involved.”221 This responsibility “is a global standard 
of expected conduct for all business enterprises 
wherever they operate” and it is independent of states’ 
abilities and/or willingness to fulfill their own human 
rights obligations.222 In addition, “it exists over and 
above compliance with national laws and regulations 
protecting human rights.”223 This point is critical because 
it elevates the responsibility on businesses above what 
is either mandated or enforced at the national level 
to call on them to at least meet internationally agreed 
minimum legal standards.

According to the Guiding Principles, the minimum 
human rights standards that businesses must respect 
are those set forth in the International Bill of Human 
Rights and the ILO Declaration on Fundamental 
Principles and Rights at Work.224 The Guiding Principles 
establish that businesses should “avoid causing or 
contributing to adverse human rights impacts through 
their own activities, and address such impacts when 

BOX 10: RUGGIE’S GUIDING PRINCIPLES ON BUSINESS AND 
HUMAN RIGHTS
1.  States, as “the primary duty-bearers under international human rights law,” must respect, protect and fulfil 
human rights and fundamental freedoms.215 

2. Business enterprises should respect human rights, which in essence means that they should do no harm.216 

3.  As part of states’ duty to protect against business related human rights abuses, they must ensure that 
effective remedies are in place order to ensure that the duty is not rendered meaningless.217 Notably, this third 
principle is limited to human rights abuses that occur within a state’s territory and/or jurisdiction.218 
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they occur”, and that they should “seek to prevent or 
mitigate adverse human rights impacts that are directly 
linked to their operations, products or services by their 
business relationships, even if they have not contributed 
to those impacts.”225 Businesses should have policies 
and processes in place for: meeting their human 
rights responsibilities, conducting human rights due 
diligence to prevent and address human rights impacts, 
and remediation of adverse human rights impacts.226 
Operational principles in the Guiding Principles expand 
on these requirements, and a significant portion of 
the Guiding Principles focuses on due diligence. The 
process of identifying and assessing adverse human 
rights impacts should “involve meaningful consultation 
with potentially affected groups and other relevant 
stakeholders ... .”227

It is important to note that business activities covered 
by the Guiding Principles include both actions and 
omissions of businesses.228 Related to this, the concept 
of doing no harm “is not merely a passive responsibility 
for firms but may entail positive steps – for example, a 
workplace anti-discrimination policy might require the 
company to adopt specific recruitment and training 
programmes.”229

The third part of the Guiding Principles returns the 
focus to states and their duty to provide an access 
to remedies when human rights abuses occur within 
their jurisdiction. The duty to provide access to remedy 
is premised on the idea that states’ duty to protect 
human rights would be effectively meaningless without 
punishment and redress for human rights violations. 
The Guiding Principles make clear that grievance 
mechanisms can be both judicial or non-judicial 
in nature, and that businesses should establish or 
participate in grievance mechanisms “for individuals and 
communities who may be adversely affected.”230

Relationship Between the Guiding 
Principles and International Law
Ruggie called the endorsement of the Guiding 
Principles “the end of the beginning,” in reference to his 
view of the Guiding Principles as a common starting 
point from which further progress could build.231 At 
the outset, the Guiding Principles caution that they 
should not “be read as creating new international 
law obligations, or as limiting or undermining any 
legal obligations a State may have undertaken or be 
subject to under international law with regard to human 
rights.” In an earlier review of the IBHR and other key 
human rights treaties, Ruggie concluded that those 
treaties did not “impose direct legal responsibilities 
on corporations.”232 However, he did acknowledge 
that corporations were under growing scrutiny from 
international human rights mechanisms, and that the 
core human rights treaties would be central to defining 
corporate responsibility for human rights in the future.233

According to Ruggie, the source of companies’ 
responsibility to respect human rights as set forth in the 
Guiding Principles flows from societal expectations234 
rather than human rights law.235 “Whereas governments 
define the scope of legal compliance, the broader 
scope of the responsibility to respect is defined by 
social expectations – as part of what is sometimes 
called a company’s social licence to operate.”236 Ruggie 
emphasizes a distinction between this responsibility and 
“issues of legal liability and enforcement, which remain 
defined largely by national law provisions in relevant 
jurisdictions.”237

Although Ruggie drew this distinction, he linked the 
content of societal expectations to “human rights as they 
are set out in international law – in particular, the major 
human rights and labor conventions.”238 This is important 
because it went beyond the general recognition at that 
time that corporations should respect human rights. By 
specifying that the human rights that must be respected 
by corporations are those set forth in the IBHR and 
other legal instruments, Ruggie provided the link 
between societal expectations and international law. 

In the context of Aichi Biodiversity Target 11, corporations 
are not yet involved to the same extent as state agencies, 
international organizations, and NGOs. Nevertheless, 
private PAs are a growing element of the global PA 
estate and, in this context, corporations have a moral 
duty not to infringe upon the human rights of indigenous 
peoples.239 These duties are set forth in the Guiding 
Principles, and include, at a minimum, the IBHR and the 
ILO Declaration on Fundamental Principles and Rights 
at Work. Additionally, the UN Special Rapporteur on 
the situation of human rights and fundamental freedoms 
of indigenous people has “pointed to the need to 
complement the UN Framework on Business and Human 
Rights with an environmental dimension to ensure the 
protection of the rights of indigenous peoples.”240 These 
include prior informed consent, benefit-sharing and impact 
assessments related to business activities taking place on 
traditional lands or traditionally used natural resources.241

4.4 Non-governmental 
Organizations
There is no consensus on an exact definition of 
NGOs.242 Today, hundreds of entities exist that either 
classify themselves as, or can be classified by others, 
as NGOs. These include organizations that focus on 
human rights, conservation, and community issues.243 
They can be domestic or international in nature and 
generally can be understood as private structures 
that are not led or controlled by the state.244 Like 
corporations, NGOs are now acting transnationally at 
an unprecedented scale. 245 For example, large NGOs 
– such as Greenpeace and Amnesty International – 
participate in international decision making processes 
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by advocating new international policy agendas and 
proposing changes in existing international legal 
regimes.246 NGOs have been involved in the preparation 
of a wide range of international treaties, such as the 
Convention on International Trade in Endangered 
Species (CITES), the World Heritage Convention, and 
the CBD.247 NGOs also contribute to the enforcement 
of international law by serving as monitors for state 
compliance, as well as through participation in 
international institutions.248 Through their direct contact 
with government decision makers, NGOs are “indirectly 
influencing the behavior of States in the international 
system.”249 Their growing influence raises several 
fundamental questions about their international human 
rights responsibilities,250 including the following by a 
commentator: 

Many civil society representatives claim to speak 
for the public at large, but neither the positions 
nor the actions of these actors emanate from that 
public. Decisions are taken by a small number 
of persons who may or may not be elected 
based on standards that are benchmarks for 
liberal, representative democracies. The general 
public—and often not even the membership 
of civil society organizations—usually has no 
possibility to hold the leadership of civil society 
groups accountable for their action or inaction. 
Also, it might not care either.” 251

This question is particularly relevant in the context of 
conservation. The conservation of nature is either a 
part of or the full extent of the missions of many NGOs. 
While conservation is a broad concept encompassing 
myriad approaches, it often involves designating an area 
of land to be conserved and imposing rules regulating 
human activity on that land. The manner in which 
IUCN has defined conservation reflects this approach: 
conservation is “the management of human use of the 
biosphere so that it may yield the greatest sustainable 
benefit to present generations while maintaining its 
potential to meet the needs and aspirations of future 
generations.”252 Demarcating land for conservation 
initiatives raises special concerns because very often it 
involves imposing new rules on people who are already 
residing on the land, or, in the most extreme cases, 
removing (referred to as ‘relocating’) them entirely. 
When non-governmental organizations are involved in 
this process, the question of what standards they are 
expected to abide by becomes especially acute.

Human Rights Responsibilities of NGOs
NGOs have been credited with bringing human rights 
to the forefront of the modern international legal 
system.253 This has led to the creation of an environment 
that places “an increased reliance on NGOs for the 

purpose of fact-finding, investigating and reporting 
human rights violations.”254 One issue upon which 
NGOs have understandably focused is the human rights 
obligations of businesses.255 NGOs were consulted 
during the formation of the Guiding Principles, and have 
recognized their utility while at the same time calling for 
additional steps to be taken.256 

Whatever the shortcomings of the Guiding Principles 
might be, one of their most crucial aspects is that 
the human rights responsibilities of businesses are 
grounded in societal expectations arising from human 
rights enumerated in the IBHR and other relevant 
instruments.257 Thus, the Guiding Principles are 
particularly useful for answering the challenges posed 
by a formalistic view of international law, a view that 
sees non-state actors as lacking international legal 
personality, and thus the ability to bear rights and 
duties under the international legal system.258 Under the 
approach of the Guiding Principles, whether an entity 
is a subject of international law is not relevant, because 
the basis of human rights responsibilities flows not from 
formal legal sources, but rather from an entity’s social 
license to operate.259 

The applicability of human rights responsibilities 
to entities on the basis of societal expectations is 
particularly relevant in the context of NGOs. NGOs – 
which have been referred to as “the conscience of the 
world” – rely perhaps more than any other entity upon 
their social license for operational legitimacy.260 As 
advocates for human rights, environmental protection, 
and other causes on behalf of the public, NGOs 
cultivate and are subject to even higher societal 
expectations than businesses. One study found that 
NGOs “are more trusted than business, government 
or the media.”261 NGOs that either target corporations 
for the social and environmental harm to which they are 
connected or collaborate with corporations on behalf 
of the common good are assumed to represent the 
public good “against the power-driven interests of the 
state and the profit-driven interests of the economy”.262 
The International Non-Governmental Organizations’ 
Accountability Charter (Box 11) has been developed 
by a number of major international NGOs who 
acknowledge that their legitimacy is contingent on trust, 
accountability and transparency. Thus, the same basis 
on which human rights responsibilities of business has 
been defined – i.e. the social license – also applies to 
NGOs, and this implies comparable obligations. 

Furthermore, the Guiding Principles are grounded 
in recognition of the “role of business enterprises as 
specialized organs of society performing specialized 
functions, required to comply with all applicable laws 
and to respect human rights.”263 NGOs are also 
specialized organs of society performing specialized 
functions, and with regard to the Guiding Principles 
they share several other similarities with businesses.264 
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They are established pursuant to national law, and 
through their actions are capable of profoundly affecting 
human rights. Although NGOs do not typically have 
shareholders, unlike businesses, NGOs report to their 
donors, funders and members, and owe a duty of care 
to society at large.

In addition, some NGOs have themselves committed 
to respecting human rights. As noted above, the CIHR 
developed several principles to guide their conservation 
work.265 These include the fundamental commitment 
to respect human rights and to ensure that they do 
not contribute to infringements of human rights while 
pursuing their mission. Additionally, there is a proactive 
commitment to support and promote the protection 
and realization of human rights within the scope of 
conservation programmes. More specifically, the 
participating conservation organizations have pledged 
to protect the vulnerable by making special efforts 
to avoid harm to them “and to support the protection 
and fulfillment of their rights within the scope of our 
conservation programmes.” Furthermore, the CIHR 
directly references Indigenous peoples and local 
communities in the context of governance, stating 
that the organizations commit to supporting “the 
improvement of governance systems that can secure the 
rights of indigenous peoples and local communities in 
the context of our work on conservation and sustainable 
natural resource use, including elements such as legal, 
policy and institutional frameworks, and procedures for 
equitable participation and accountability.”266

This latter commitment is particularly important in light of 
the heightened social license with which NGOs operate. 
The Guiding Principles specify that “the responsibility 
of business enterprises to respect human rights refers 
to internationally recognized human rights ... .”267 These 
are “at a minimum,” those set forth in the IBHR and the 
ILO Declaration on Fundamental Principles and Rights 
at Work.268 With regard to NGOs, however, given the 
social license with which they operate, the minimum 
internationally recognized human rights should include 

not only those identified in the Guiding Principles, but 
also ILO 169, the UN Declaration, and other instruments 
enumerating these rights.

When conducting conservation activities then, NGOs 
should, at a minimum, respect human rights.269 They 
should avoid causing or contributing to adverse human 
rights impacts through their own activities, and seek 
to prevent or mitigate adverse human rights impacts 
that are directly linked to their operations, even if 
they have not contributed to those impacts.270 Most 
importantly, this means that NGOs should refrain from 
engaging in or supporting conservation initiatives 
which have the effect of dispossessing Indigenous 
peoples and local communities of their lands, territories 
or resources.271 Any conservation activities which are 
planned to be undertaken should, at the outset, include 
affected Indigenous peoples and local communities as 
meaningful participants in such plans, and respect their 
right to free, prior and informed consent.

Additionally, the proscription to avoid causing 
adverse human rights impacts applies not only to 
activities directly undertaken by NGOs, but also to 
impacts that are directly linked to their operations 
by their relationships with other entities.272 There is 
no question that such situations can involve great 
complexity, but complicating factors should not prevent 
appropriate actions to address human rights impacts. 
Considerations to determine appropriate actions in 
such situations include the NGO’s leverage over the 
entity concerned, the importance of the relationship, 
the severity of the abuse, and whether terminating the 
relationship with the entity itself would have adverse 
human rights consequences.273 Leverage should be 
exercised to prevent or mitigate adverse impacts, and if 
it is lacking it may be increased by, for example, “offering 
capacity-building or other incentives to the related entity, 
or collaborating with other actors.”274 If leverage cannot 
be increased, the NGO should consider ending the 
relationship, although the human rights impact of such a 
decision should also be taken into account.275

BOX 11: THE INTERNATIONAL NON-GOVERNMENTAL 
ORGANIZATIONS’ ACCOUNTABILITY CHARTER
The International Non-Governmental Organizations’ Accountability Charter (2005) is “an initiative of 
international NGOs demonstrating their commitment to transparency, accountability and effectiveness.” The 
rationale for the Charter is to ensure international NGOs “remain legitimate and … preserve the trust in the 
sector [by strengthening] their accountability towards all stakeholders.”

The Charter defines principles towards which the Members report annually. The Charter defines standards 
in all areas of NGOs’ work, such as governance, programme effectiveness, and fundraising. After signing up 
to these standards on becoming a Member, the NGOs report annually towards their commitments using a 
specifically designed reporting tool. An independent review panel assesses the reports to ensure the credibility 
of the reporting. The reports as well as the feedback from the panel are published on the Charter website. 
This Charter and associated standards and processes are intended to trigger greater transparency and 
accountability and spur improved effectiveness. 
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Unjust conservation is a well-documented reality that 
has been occurring since the first protected area was 
designated in 1872. Since then, similarly designed 
and implemented conservation initiatives have led 
to documented violations of the rights of Indigenous 
peoples and local communities in many parts of the 
world. Much has changed in international law since the 
late 19th century. These changes include a substantial 
increase in the number of states that make up the 
international community, increased participation by 
non-state actors in international processes, and a new 
international discourse focused on human rights. Partly 
as a result of these changes, increased attention is 
being paid to conservation initiatives and the impacts 
they have on human rights. 

Despite the increased recognition of the impacts of 
conservation initiatives on people and livelihoods, 
addressing this issue remains a contemporary problem. 
Decisions by international institutions such as the CBD, 
resolutions made by IUCN, and voluntary guidelines 
developed by conservation organizations may have 
led to a ‘new paradigm’ for protected areas at the 
international level, but not yet achieved a transformation 
at the institutional and local levels.

Four main types of actors are involved in the bulk 
of conservation activities around the world: state 
agencies; international organizations such as the 
UN and its specialized agencies and international 
financial institutions; a range of business interests; and 
conservation (or conservation funding) NGOs. 

With regard to states, who are unquestionably subjects 
of international law, the substance of the standards 
that apply to them in the context of conservation are, 
at the very least, the human rights obligations set forth 
in the instruments and standards to which they agree. 
In addition to the treaties in the International Bill of 
Human Rights, this includes the UN Declaration on 
the Rights of Indigenous Peoples, which – while not a 
formally binding treaty – reflects customary principles 
of international law and international consensus on 
the rights of indigenous peoples. When undertaking 
or engaging in conservation-related activities, states 
should ensure that the rights of affected peoples to 
self-determination, land and natural resources, cultural 
integrity and full and effective participation in decision-
making – among others – are upheld. As part of their 
positive human rights obligations, states should also 
ensure that private parties, such as businesses and 
NGOs, do not violate human rights, and – if such 
violations occur – states should provide an effective 
remedy.

International organizations are also recognized as being 
subjects of international law, and as being bound by 
customary human rights law. They should not be used 
as a vehicle to infringe upon human rights where their 
individual state members are bound to abide by human 

rights obligations. Thus, international organizations 
should ensure that they do not support conservation 
activities that violate human rights, and should be 
proactive in preventing activities that infringe upon 
the human rights of Indigenous peoples and local 
communities.

The third and fourth major categories of conservation-
related stakeholders are businesses and non-
governmental organizations.276 While businesses have 
been recognized as subjects of international law in 
certain respects, such as in the context of bilateral 
investment treaties, there is an ongoing debate as to 
whether businesses can be considered subjects of 
international law in the context of bearing human rights 
duties. The debate regarding the ‘subjectivity’ of NGOs 
is even more fundamental because, among other things, 
few if any international instruments are geared toward 
their rights and duties at the international level. Thus, 
at this stage it is not possible to say that businesses 
or NGOs have the same human rights obligations as 
states or international organizations. With regard to 
businesses, John Ruggie avoided the ‘subject’ dilemma 
by basing the application of the Guiding Principles to 
businesses on their social license to operate rather 
than their status as subjects of international law. NGOs 
also operate under a social license, and this license is 
often considered more socially- and environmentally-
specific than that of businesses. As a result, the Guiding 
Principles can be extended to regulate the behavior 
of NGOs. In this context, businesses and NGOs are 
required to avoid causing or supporting the violation of 
any internationally agreed human rights impacts through 
conservation initiatives. 

Overall, the body of international law is clear. 
Conservation initiatives – whoever they are developed, 
funded and/or implemented by – should not cause or 
support the violation of human rights. While this body of 
law is currently derived from a wide variety of sources, 
some common standards can be identified. Collating 
these standards will clarify to stakeholders working 
in the context of Aichi Biodiversity Target 11 what is 
expected of them in terms of respecting and upholding 
human rights in the places where they operate. Clearly 
articulating those standards is addressed in Technical 
Paper 2 of this series. 
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