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Protecting Community Rights over Traditional Knowledge: Implications of Customary Laws and Practices

PROJECT SUMMARY

The Research Problem. The basic problem being addressed is the increasing privatisation, alienation
and ‘bio-piracy’ of traditional knowledge and bio-genetic resources of indigenous and local communities,
and the lack of effective mechanisms to protect their rights over these resources. Existing intellectual
property instruments are largely unsuitable for protecting traditional knowledge and resources.
At the same time, many processes to develop policy and law to protect the traditional knowledge are
largely lacking in the participation of indigenous and local communities themselves, and hence tend not to
be well informed about their needs, values and customary laws relating to TK protection. A key objective
of this project is to improve national and international policies for TK protection so that they provide
adequate and appropriate protection, in accordance with customary laws, rather than being modelled on
alien concepts such as IPRs designed to protect individual rights over commercial inventions.
Overall Objectives. The overall objective of this project is to assist indigenous and local communities to
protect their rights over traditional knowledge relating to biodiversity, in accordance with their customary
laws and practices. The specific objectives are to undertake case studies in Peru, India, Kenya, China
and Panama to:
i)
Identify customary laws and practices of indigenous and local communities relevant for
protecting their traditional knowledge and resources and ABS;
ii)
Identify appropriate mechanisms to protect their resource rights and knowledge systems; and
iii) Inform the development of relevant policies at local, national and international levels (the CBD,
WIPO, WTO and Indigenous Rights fora).
Through participatory action-research at community level, as well as policy research and engagement,
the project also aims to: enhance the participation of indigenous and local communities in policy
processes for TK protection; enhance their capacity to protect their rights and develop local tools for TK
protection (eg. community protocols and registers); and strengthen their customary laws, institutions and
resource management systems, for protection of their ‘Collective Bio-Cultural Heritage’.
Research Focus. The protection of traditional knowledge is being explored in a holistic manner, in
accordance with the concept of “Collective Bio-Cultural Heritage”, and with a focus on conservation and
livelihoods objectives, as well as safeguarding rights of communities. Research on customary laws and
practices is focusing on (inter alia): Knowledge generation, sharing and transmission amongst
communities; principles and conditions which should guide external access to TK and benefit-sharing; the
development of local tools to protect TK; and customary institutions and decision-making processes.
Particular emphasis is being placed on the need to protect not only traditional knowledge, but knowledge
systems as a whole, including biodiversity, landscapes, spiritual values and customary laws. All of these
components of knowledge systems play a critical role in maintaining traditional knowledge, innovations
and practices (as required by CBD Article 8(j)). This broader focus recognises the holistic nature of
knowledge systems and the holistic worldview of indigenous and local communities, where tangible and
intangible resources – biodiversity, culture and knowledge - cannot be separated.
Given that many national and international policy processes separate rights over genetic resources and
knowledge, cultural heritage and landscapes, we have developed the concept of ‘Collective Bio-Cultural
Heritage’, which we define as: “Knowledge, innovations and practices of indigenous peoples and local
communities which are often held collectively and inextricably linked to traditional resources and
territories; including the diversity of genes, varieties, species and ecosystems; cultural and spiritual
values; and customary laws shaped within the socio-ecological context of communities.” We are exploring
the development of sui generis systems for the protection of Collective Bio-Cultural Heritage, which not
only include a legal or policy dimension, but also strengthen community land tenure and resource
management systems in situ.
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Emphasis is also being placed on enabling communities to access to ex-situ resources, as opposed to
only facilitating access to community resources by others as per the Access and Benefit-Sharing
frameworks of the CBD and FAO agreements on genetic resources. Given that communities rarely
have access to genetic resources collected from them, this is an issue of significant concern for some
of the studies. In Peru, it is being addressed through the implementation of the first ever agreement for
the repatriation of genetic resources between a scientific establishment and indigenous communities –
an agreement between the International Potato Centre (a CGIAR centre) and the Potato Park
communities for repatriation of and reciprocal access to traditional potato varieties.
Case Study Focus
Peru: Customary laws of Andean Quechua farmers for the protection of native potato varieties and ABS,
to inform the development of an Inter-Community Agreement for Access and Equitable Benefit-Sharing
between Potato Park communities, which will guide ABS processes associated with the repatriation
agreement between the Potato Park and the International Potato Centre (CIP). Coordinator: Alejandro
Argumedo (ANDES)
Panama: Kuna, Embera and Wounaan traditional medicine systems, in particular knowledge ownership
and transmission, customary practices and rules for access and use of TK and the role of traditional
authorities, to assist the indigenous congresses in developing proposals for protecting TK. Coordinators:
Heraclio Herrera (FDY) and Hector Barrios (Panama Univ.)
Kenya: Medicinal knowledge systems of Maasai pastoralists in the Rift Valley and Mijikenda coastal forest
communities, to understand customary laws for ownership, management and protection of TK, and the
concerns of Traditional Health Practitioners. A particular aim is to improve participation of THPs in national
policy for TK protection. Coordinators: Peter Munyi (SEAPRI) and Dorris Mutta (KEFRI)
India – Yanadi: Medicinal knowledge systems of Yanadi tribals in Chittoor, Andhra Pradesh, with a
particular focus on conservation of bio-resources and TK and rekindling customary values, safeguarding
Yanadi rights, and the development of registers of medicinal knowledge. The alienation of the Yanadi from
forest resources and the consequent decline of Yanadi TK is a significant concern. Coordinator: S.
Vedavathy (HFRC)
India – Eastern Himalayas: Traditional farming systems of Lepchas and mixed communities in
Darjeeling Gorka Hill Council (DGHC) (West Bengal state), and Sikkim state, focusing on traditional rice
varieties and related TK. Includes a focus on PIC and benefit-sharing for genetic resources shared
between neighbouring countries. Coordinator: Ruchi Pant (Ecoserve)
India – Chattisgarh: Customary values of indigenous farmers in the Bastar region, focusing on traditional
rice varieties, to develop a farmers’ vision and set of principles for protection and management of
traditional rice systems. Maintaining the space for sharing of common property resources amongst
communities is a key concern. Coordinator: Jacob Nellithanam (CIFS)
China: In Guangxi, SW China, the project is addressing the need for mechanisms for equitable benefitsharing for farmer investment in development of PPB varieties, and for the protection of farmers’ rights,
with a particular focus on traditional maize varieties. Coordinator: Yiching Song (CCAP)
For more information contact the IIED Project Coordinator: Krystyna Swiderska, Sustainable
Agriculture, Biodiversity & Livelihoods Programme, International Institute for Environment &
Development, London, UK. www.iied.org. Email: Krystyna.Swiderska@iied.org.
We are grateful for funding from IDRC (Canada), the Rockefeller Foundation, Sida and SwedBio
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RECOMMENDATIONS for SUI GENERIS Systems & ABS Regimes

These recommendations are based on participatory research with indigenous and local communities in
Peru, Panama, Kenya, India and China, to identify customary laws and practices relating to traditional
knowledge and genetic resources and identify appropriate mechanisms for TK protection and ABS (see
Project Summary and Case Study sheets). Traditional knowledge of indigenous and local communities
owes its existence to them and to no-one else. It is their cultural heritage, developed through centuries of
close dependence on biological and natural resources. It is integral to their identity, beliefs, livelihoods,
survival, customary laws and conservation practices. Furthermore, traditional knowledge and innovations
include tens of thousands of genetic varieties of crops and livestock that have been developed, improved
and conserved by indigenous and local communities.
Indigenous Peoples and Local Communities are increasingly facing alienation of their rights over TK and
biodiversity, unfair exploitation of these resources and culturally offensive use. Despite their enormous
contribution to agriculture, food, medicines etc. the privatisation of their resources poses a growing threat
to their livelihoods and can be a matter of survival. In recent years, the number of patents using traditional
knowledge and resources has significantly increased, with the growing power of life science companies,
the spread of US-style IPR regimes, and under-resourced patent offices. Sui generis systems should
prevent patents and other claims on traditional knowledge and resources, and ensure that collection/use
is subject to Free Prior and Informed Consent of the communities concerned.
Traditional knowledge is rapidly disappearing as the world becomes more culturally and biologically
uniform. It is estimated that between 50% and 90% of the world’s languages will have disappeared within
100 years (UNEP, 2000). Loss of languages is an indicator of loss of cultural diversity. According to the
IUCN Task Force on Indigenous Peoples (1997), the main threats to cultural diversity include extension
of government control, unjust land policies, cultural modification policies and inappropriate conservation
management. Key threats to the maintenance of TK/biodiversity identified in our study are:
1. Reduction in size of land holdings, insecure land tenure and privatisation of communal land
2. Policies that restrict access to forests and sacred sites and participation in NRM
3. Erosion of traditional values due to expansion of markets and globalisation
4. Extension of government control which has weakened traditional authorities and customary laws
5. Weakening of social cohesion and collective organisation caused by all of the above
6. Lack of legal protection of ‘Collective Bio-Cultural Heritage’ (see below).

KEY RECOMMENDATIONS for SUI GENERIS SYSTEMS and ABS REGIMES
1. The objectives of sui generis systems should be to: 1) Safeguard the rights of indigenous and local
communities over their traditional knowledge and bio-genetic resources (eg. landraces); 2) Promote the
preservation and maintenance of traditional knowledge (in accordance with CBD Article 8(j)); 3) Promote
the conservation and sustainable use of biodiversity; and 4) Contribute to the needs and interests of
indigenous and local communities.
2. The need for an entirely new approach. Sui generis systems should not be consistent with existing
IP models which protect individual rights and whose objectives are exclusively commercial, but should be
tailored to the distinct characteristics of traditional knowledge and innovation processes. Even if new
elements are incorporated into IP systems, the continuation, dynamic and adequate protection of TK
cannot be guaranteed, since structurally many traditional societies do not respond to the western system,
but have their own methods of economic, political, social and cultural articulation. Systems of free sharing
and exchange of resources, collective custodianship and spiritual beliefs, which underpin traditional
livelihoods and customary laws, are at odds with systems which protect commercial interests and thereby
commodify TK. However, ‘soft’ IPRs (eg. collective trademarks, copyright and Geographical Indications)
can be useful to provide additional defensive protection.
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3. Sui generis systems should recognise the holistic character of traditional knowledge – ie. its close
linkages with biodiversity, traditional territories, cultural values and customary law, all of which are vital for
maintaining TK. They should therefore protect the rights of indigenous and local communities to all these
components of TK systems – or to “Collective Bio-Cultural Heritage” – in order to support Article 8(j)
and the CBD objectives. CBCH can be defined as: “Knowledge, innovations and practices of indigenous
and local communities which are often collectively held and inextricably linked to traditional resources and
territories; including the diversity of genes, varieties, species and ecosystems; cultural and spiritual
values; and customary laws shaped within the socio-ecological context of communities.”
4. While the CBD recognises national sovereignty over natural resources and the authority of states to
decide over genetic resources, indigenous and human rights instruments recognise the rights of
indigenous and local communities to own and decide over these resources. International human rights
law recognises the right of all peoples to freely dispose of their natural resources. ILO Convention 169
recognises the rights of indigenous and tribal peoples to their natural resources and territories. Sui generis
systems should therefore be consistent with indigenous and human rights instruments, and not only
with the CBD and ABS regimes, to ensure that the rights of indigenous and local communities over their
genetic resources are also recognised.
5. ABS regimes and the international instrument on ABS should recognise that the sovereign
rights of states over natural resources and their authority to decide over the use of genetic
resources is conditioned by the customary rights of indigenous and local communities over these
resources, which must also be recognised.
6. Active participation and leadership of indigenous and local communities is crucial. Sui generis
systems, ABS Regimes and other tools (eg. registers) at local, national and international levels should be
developed and administered by and with indigenous and local communities.
7. Local sui generis systems are needed. The best way for communities to protect their knowledge and
resources is at local level – where they can control and safeguard their resources, and support claims of
resource custodianship. Community based natural resource management, together with secure land
tenure, provides a means to strengthen governance and control of natural resources, maintain traditional
knowledge, conserve biodiversity and improve livelihoods. For example, through the establishment of
community-managed ‘Indigenous Bio-Cultural Heritage Areas’.
8. Reversing the ABS paradigm. Sui generis and ABS systems should not only focus on facilitating
access to community resources, but also on facilitating access by communities to resources in ex-situ
collections. Vast collections of traditional varieties were made in the 1960s and 70s, and are now held by
universities, companies etc, yet communities are rarely allowed access. With genetic erosion caused by
modern agriculture, development etc, many communities need to restore diversity to cope with changing
conditions, eg. climate change.
9. Recognising customary laws and authorities of indigenous and local communities, including in
determining rights over resources, procedures for PIC and equitable benefit-sharing. While customary
laws vary considerably between different communities, there are strong commonalities in underlying
customary principles or values – such as Equilibrium, Duality and Reciprocity. Such principles should form
the basis for sui generis systems at all levels. Given that TK and genetic resources are often shared freely
between communities, even across borders, the need for collective rights, collective decision-making/PIC
and benefit-sharing amongst neighbouring communities should be recognised.
10. The international instrument on Access and Benefit-Sharing should fully recognise and protect
the rights of indigenous and local communities to their knowledge, genetic resources and territories, and
be developed and administered in close collaboration with them, rather than being a government-centric
framework where communities loose out. The current process needs to be broadened to enable
representatives of indigenous and local communities to participate fully in the decision-making
process, in order to ensure its credibility, equity, effectiveness and smooth implementation.
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PROTECTING COLLECTIVE BIO-CULTURAL HERITAGE

Policy and legal processes tend to deal with traditional knowledge, biodiversity and cultural heritage
separately, rather than holistically, in line with local realities and the holistic worldview and livelihoods of
indigenous and local communities. Processes dealing with protection of traditional knowledge often focus
narrowly on the intellectual aspect of knowledge systems, without recognising the close interlinkages
between knowledge, biological resources, landscapes, cultural values and customary laws. Yet the
existence of TK and innovations depends on all these components of knowledge systems and their
continuous interaction.
Holistic Knowledge Systems
• Biological resources cannot be separated from traditional knowledge for a number of reasons. Firstly,
thousands of traditional crop varieties and livestock breeds are themselves the product or embodiment of
knowledge of past and current generations of farmers which have developed, conserved and improved
them. Secondly, according to the worldview of many indigenous peoples, knowledge and resources, ie.
the intangible and tangible components, cannot be separated. They are used and transmitted together.
Knowledge comes from spirits associated with biodiversity across the whole spectrum from varieties, to
species and ecosystems (eg. sacred plants, forests and mountains).
• Landscapes provide the physical space for customary use of biodiversity and free sharing of
knowledge and resources, which is vital for sustaining biodiversity and knowledge systems. Traditional
knowledge and customary laws are often acquired and transmitted at particular sites in the landscape of
spiritual significance such as sacred lakes, rivers, forests or mountains. Furthermore, traditional
governance and belief systems often operate at landscape levels, through customary institutions for
management of common property resources. Sustainable use of biodiversity and related knowledge form
a sub-set of sustainable land use systems. When communities loose their traditional territories or access
to sacred wilderness areas, traditional knowledge starts to decline.
• Cultural and spiritual values shape the processes by which traditional knowledge is acquired, used
and transmitted. Many traditional knowledge holders believe that all parts of the natural world are infused
with spirit and that it is from these spirits or gods that knowledge is acquired. Spiritual beliefs are closely
interlinked with, and expressed in, customary laws which govern the way knowledge is acquired and
shared and the rights and responsibilities attached to possessing knowledge. These ensure the
maintenance and proper use of Bio-Cultural resources.
‘Collective Bio-Cultural Heritage’. In order to maintain and preserve traditional knowledge, innovations
and practices, in line with CBD Article 8(j), and to reflect the holistic worldview of indigenous and local
communities, sui generis systems should go beyond a narrow focus on protecting rights over knowledge,
and should be based on the more holistic concept of ‘Collective Bio-Cultural Heritage’. This concept
emphasises collective rather than individual rights; addresses biodiversity and culture together, rather
than separating them; and recognises traditional knowledge as ‘heritage’ rather than ‘property’ to reflect
its custodianship and intergenerational character.
‘Collective Bio-Cultural Heritage’ is the “Knowledge, innovations, practices of indigenous and local
communities which are often collectively held and inextricably linked to traditional resources and
territories; including the diversity of genes, varieties, species and ecosystems; cultural and spiritual
values; and customary laws shaped within the socio-ecological context of communities.” These
components of knowledge systems are often linked to knowledge of cosmic forces, as part of indigenous
‘cosmovision’ or holistic worldview. Key terms in the definition of CBCH can be further defined as follows:
Indigenous Peoples: In accordance with ILO Convention 169, ‘indigenous and tribal peoples’ can be
defined as:
tribal peoples in independent countries whose social, cultural and economic conditions distinguish
them from other sections of the national community, and whose status is regulated wholly or
partially by their own customs or traditions or by special laws or regulations;
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tribal peoples who are regarded as indigenous on account of their descent from the populations
which inhabited the country, or a geographical region to which the country belongs, at the time of
conquest or colonisation or the establishment of present state boundaries and who, irrespective of
their legal status, retain some or all of their own social, economic, cultural and political institutions.
Local Communities: The human population in a distinct ecological area who depend directly on its
biodiversity and ecosystem goods and services for all or part of their livelihoods and who have developed
or acquired traditional knowledge as a result of this dependence, including farmers, fisherfolk,
pastoralists, forest dwellers and others.
Traditional Resources: Tangible or intangible assets of biological, spiritual, aesthetic, cultural and
economic value.
Traditional Territories: Lands, forests and waters traditionally occupied, used or conserved by indigenous
peoples and local communities.
Protecting Collective Bio-Cultural Heritage of indigenous and local communities means recognising
their rights not only to TK, but also to traditional resources and territories; cultural and spiritual values;
customary laws. A number of agreements, standards and concepts recognize the need for holistic
rights-based approaches to effectively protect traditional knowledge. For example, the Statement
of Principles and Guidelines for the Protection of Heritage of Indigenous Peoples of the UN Working
Group on Indigenous Populations (E. Daes, 1995), emphasizes that the discovery, use and teaching of
indigenous peoples’ knowledge, arts and culture is inextricably connected with the traditional lands and
territories of each people; and that control over traditional territories and resources is essential to the
continued transmission of indigenous peoples’ heritage to future generations, and to its full protection.
The NGO resolution on farmers’ rights at the FAO Conference, Leipzig 1996, emphasised that collective
knowledge is intimately linked to cultural diversity, land and biodiversity and cannot be dissociated from
these three aspects. The concept of Traditional Resource Rights recognizes that protection of traditional
knowledge will only be adequate if it is conserved, maintained and enhanced in-situ, as part of the lands,
territories and cultures of indigenous and local communities (D. Posey 1996). The Mataatua Declaration
on Cultural and Intellectual Property Rights of Indigenous Peoples (1993) states that indigenous flora and
fauna is inextricably bound to indigenous territories.
A number of international agreements on indigenous and human rights recognize the rights to land and
traditional territories, natural resources and self-determination (eg. the Draft Declaration on the Rights of
Indigenous Peoples, ILO Convention 169 on Indigenous and Tribal Peoples, and the Covenants of the
Universal Bill of Human Rights). The CBD Decision VII/16 recognises that the preservation and
maintenance of TK are linked to continued stewardship by indigenous and local communities of biological
resources on lands and waters traditionally occupied or used by them, which suggests a link also to their
continued stewardship of such lands and waters.
Protection of Collective Bio-Cultural Heritage also requires the restitution of rights to heritage which has
been alienated from community custodianship. Where patents have been granted on TK or crops, genetic
resources have been collected, traditional territories taken away or access denied, these actions should
be reviewed to restore the custodianship and customary rights of indigenous and local communities, in
accordance with the provisions of the CBD Article 17.2, and indigenous and human rights instruments.
Sui generis systems to Protect Collective Bio-Cultural Heritage: In addition to national policy and
law to protect rights over Collective Bio-Cultural Heritage, Community-level sui generis systems should
be established. These should aim to protect the biological/material, intellectual/spiritual and landscape
components of knowledge systems, through collective land tenure and resource management – or BioCultural Heritage Areas - as a positive protection tool. By strengthening resource management and
developing tools to protect traditional knowledge (registers, protocols etc), based on customary laws
and institutions, such approaches can enhance protection of CBCH, while enabling biodiversity-based
development options to be pursued. Sui generis systems should also identify and address the threats
to CBCH posed by different national development and conservation policies.
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CUSTOMARY LAWS for TK PROTECTION and ABS

Indigenous peoples and local communities embodying traditional lifestyles often have distinct values,
worldviews and legal norms, different to those of western society. Calls have been made for TK
protection and ABS regimes to be in accordance with customary laws and practices of indigenous and
local communities for a number of reasons:
to provide alternatives to IPRs for commercial and scientific innovations, which support
traditional innovation systems and values;
to ensure sui generis and ABS systems respond to the needs of indigenous and local
communities, are fair and equitable, and support their conservation practices;
to strengthen customary institutions, cultural values and norms that ensure the maintenance of
TK and conservation of biodiversity
to respect the customary rights of indigenous and local communities, including the right to self
determination.
The nature of customary laws: The following definition of customary law has been developed by the
project: “Locally recognized principles, and more specific norms or rules, which are orally held and
transmitted, and are applied by community institutions to internally govern or guide all aspects of life”.
Andean principles, for example, have legal character because they provide the basis for the patterns of
conduct to which Andean peoples adhere. They therefore give rise to locally recognised norms and the
duty to respect these, their infringement always being sanctioned.
Customary laws are flexible and evolving, in response to the needs of communities. Certain customary
laws may be codified, or incorporated in community bye-laws or in national indigenous laws which
include a mix of formal and customary law. However, it is important to note that in a traditional context
customary laws are those which are orally held and currently recognized by community institutions.
Customary law principles have a strong spiritual character and are closely interlinked with belief
systems associated with natural resources and landscapes. They are often based on fundamental
values of respect for nature or Mother Earth, social equity and harmony, and serving the common good.
For example, key customary principles of Quechua peoples are the following:
• Reciprocity: what is received has to be given back in equal measure. It encompasses the principle
of equity, and provides the basis for negotiation and exchange between humans, and with Mother Earth;
• Duality: everything has an opposite which complements it; behaviour cannot be individualistic, for
example, in the union between man and woman; and that other systems or paradigms can be used.
• Equilibrium: refers to balance and harmony, in both nature and society - eg. respect for the nature
and mountain gods; resolving conflicts to restore social harmony; and complementarity (eg. between
ecological niches). Equilibrium needs to be observed in applying customary laws, all of which are
essentially derived from this principle.
These customary law principles are very similar for indigenous communities in the other countries – in
Panama, Kenya, India and China – even though they may be termed differently (eg. ‘harmony’ instead
of ‘equilibrium’). Customary norms have been weakened by colonial legal systems and the extension of
government institutions, but are dynamic and continue to be used for managing biological resources.
Focusing on Customary Principles or Values: While specific customary laws vary considerably
between cultures and ecological contexts, and sometimes communities, there are considerable
similarities in the customary law principles or values of different cultures. National and international sui
generis systems should be guided by common customary principles or values, allowing flexibility for
more specific community norms. At local level, a focus on customary principles may be needed to
identify derivatives to address new challenges. Principles can be used to shape a range of sui generis
tools – eg. community resource management, PIC, registers, and ABS systems. They can also enable
communities to take advantage of development opportunities without loosing their traditional values.
7

Customary Principles for TK Protection and ABS Regimes: The following common principles and
lessons for TK protection and ABS have emerged from our research on customary laws and practices:
1. Safeguarding the Free Exchange and Access to Bio-Cultural Resources: The free exchange of
biodiversity and TK between individuals, families and neighbouring communities, is critical for sustaining
livelihoods, biodiversity and TK. The obligation to share is particularly strong in relation to seeds,
ensuring access to new seeds and knowledge, essential for sustaining subsistence economies that rely
largely on biodiversity as opposed to markets. The study in the Eastern Himalayas shows that genetic
resources are shared freely between communities in neighbouring countries (India, Nepal, Bhutan,
China). Sui generis and ABS systems should enable free sharing, exchange and access to genetic
resources and knowledge within and between communities for customary use, by recognising collective
rights as opposed to individual rights, and ensuring that IP rights do not restrict access to and sharing
of resources for customary use.
2. Recognising Collective Custodianship: TK and genetic resources are developed collectively and
cumulatively. Although sharing of specialist knowledge may be restricted to elders, family and kin, the
belief that all knowledge and resources come from God implies collective custodianship and a
responsibility to use TK to serve the common good. Customary laws are traditionally associated with
the management of common property resources, where individual or family held land and natural
resources are under temporary user rights. However, collective management, sharing, conservation and
common good ethics are giving way to more individualistic values in some cases, which underlines the
importance of recognising collective rights through TK and ABS measures. PIC and ABS processes
should operate at ethnic group, or supra-community level, including across countries where resources
are shared. Engaging only with single communities or individuals can undermine collective values and
create conflicts.
3. Promoting Reciprocal and Equal Exchange: Seeds and crops are exchanged for an equal measure
of new seeds of different varieties. This means that sharing of seeds increases the resource base of
those that participate and results in the maintenance of biodiversity. Some communities pool their seeds
and then share them out in equal portions during each sowing season. Similarly new seeds that enter
the community are often shared out equally. This practice of ‘Reciprocity’ implies that TK and ABS
frameworks should also enable reciprocal access to resources – ie. provide access for communities to
ex-situ resources, as well as access by external actors to community resources. Research on Quechua
customary law for benefit-sharing has emphasised equity, fairness and conservation values.
4. Ensuring responsible use and conservation: Customary norms often include codes of ethics to
ensure that medicinal knowledge is used properly, for the good of the community and according to
traditional values, eg. by restricting transmission to people who are committed to wise and proper use.
Many communities also have rules and practices for conservation and sustainable use of biodiversity,
eg. restrictions or bans on harvesting trees or vulnerable species. These norms stem from the principle
of ‘Equilibrium’, and should also guide TK and ABS systems.
Recognising Customary Laws and Authorities: As well as recognising the right of communities to
use customary laws internally, customary laws should be recognised for matters relating to Bio-Cultural
of indigenous and local communities outside traditional territories. Where there is a conflict between
customary law and formal law, the supremacy of customary law should be recognised, even if it is not
written down. ILO Convention 169 requires that “in applying national laws and regulations to the people
concerned, due regard shall be had to their customs or customary laws” (Article 8). The Draft
Declaration on the Rights of Indigenous Peoples requires full recognition of their laws, traditions and
customs, land tenure systems and institutions for the development and management of resources. The
African Union Model Law on the Rights of Local Communities, Farmers, Breeders and Access to
Biological Resources requires the recognition of customary law whether such laws are written or not.
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PERU CASE STUDY: QUECHUA FARMERS of the POTATO PARK, Pisaq
Alejandro Argumedo, ANDES, Peru. Email: ipbn@web.net

Objectives: The Peru case study aims to: 1) Identify
Quechua customary laws that govern access to and benefit
sharing (ABS) of traditional resources and knowledge
according to the holistic concept of “Collective Biocultural
Heritage”; and 2) Apply these norms in equitable ABS
models with the aim of asserting the rights of indigenous
peoples over their Collective Biocultural Heritage at local,
national and international levels.
Context: The current system of intellectual property
protection (eg. patents), designed to promote commercial
and scientific innovation offers little scope for protecting the
traditional knowledge and resources of indigenous peoples.
In Peru where indigenous peoples have developed an
enormous body of traditional knowledge to equip their
societies for survival in complex Andean mountain
LOCATION OF THE POTATO PARK IN PARU ecosystems, this lack of protection leaves them highly
vulnerable to outside individuals or institutions who could monopolize control over their traditional resources through
patents or plant breeder’s rights. Since 1992, the international community through the Convention on Biological
Diversity has promised “benefit sharing” with indigenous peoples in return for access to their rich biocultural
heritage. However, current ABS regimes actually encourage biopiracy and discourage customary forms of
knowledge and germplasm exchange. Now the fate of the cultural and biological diversity of Peru, the center of
origin for potato and many other important crops, depends on whether ABS regimes can be adequately designed
to ensure equity and protect community rights over traditional knowledge and associated biogenetic resources.
Challenges and Opportunities for Protection of Collective Bio-Cultural Heritage: Collective Bio-Cultural
Heritage (CBCH) is the knowledge, innovations and practices of indigenous peoples and local communities which
are often held collectively and inextricably linked to traditional resources and territories; including the diversity of
genes, varieties, species and ecosystems; cultural and spiritual values; and customary laws shaped within the
socio-ecological context of communities. In the Potato Park, the CBCH of indigenous peoples is threatened at the
local level by disincentives to maintain traditional farming systems, unregulated tourism, and the entry of genetically
modified organisms; at the national level by uncoordinated policies for biodiversity conservation and economic
development, and lack of recognition for community-based, holistic conservation initiatives; and at the international
level by proliferation of free trade and concentration of political and economic power.
The principal challenge for protecting CBCH is responding to existing international approaches to
protection that split up the components of CBCH. The CBD stresses the conservation of biodiversity and traditional
knowledge yet separates genetic resources (owned by the State) from traditional knowledge (owned by indigenous
communities). WIPO has shown its concern for the protection of traditional knowledge, yet, in promoting intellectual
property solutions, separates traditional knowledge from the cultural and spiritual values that establish its collective
ownership. The FAO stresses the protection of Farmer’s Rights yet separates plant genetic resources from the
customary laws that govern their access and use. Nevertheless, these international organizations also provide
important opportunities to promote a holistic model of protection. The Working Group on Article 8(j) of the CBD,
the WIPO Intergovernmental Committee on IGC, and the FAO Commission on Genetic Resources among other
international processes provide crucial fora in which to advocate protection according to the concept CBCH. With
regards to the Peruvian case study, capitalizing on the current opportunity to shape the future of ABS regimes
using the customary law of indigenous peoples to ensure fairness and equity, could result in significant gains for the
protection of community rights over traditional knowledge.
Research Approach: The Case Study used the participatory methodology of ANDES which involves collaboration
between ANDES staff and indigenous researchers from the Potato Park. The following steps were followed: 1:
Examine traditional practices of administering cultural and biological resources. 2: Determine Andean principles that
underpin these practices. 3: Identify customary laws that regulate these practices and affirm Andean principles. 4:
Generate local norms for protection of cultural and biological resources that are derivatives of and compatible with
identified customary laws. 5: Harmonize local norms for BS and TK protection with national and internationally
proposed normative frameworks. 6: Use this framework based on customary law as the basis to establish an
Intercommunity Agreement for ABS among the Potato Park communities.
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Customary laws and Practices: A number of traditional practices of administering cultural and biological resources
were examined including distribution of seeds, inheritance of land, and transmission of knowledge at the individual,
communal, regional, and generational levels. Careful scrutiny of these and other practices with community
members combined with a literature review of Andean worldview and society, led to the identification of three
Andean principles—Reciprocity, Equilibrium, and Duality—that underpin the practices of administering traditional
resources. The customary laws identified that motivate these practices and uphold the Andean principles included
those that govern ownership, decision-making, access, and benefit sharing. The below table lists some examples
of the customary laws identified, categorized according to the language of positive law and proposed ABS
frameworks. In the brief discussion of each customary law is evident not only the Andean principles on which they
are founded but also the multidimensional nature of the biocultural resources that they govern.
Positive Law Terms

CUSTOMARY LAW (EXAMPLES)

Property

Property is owned and managed collectively: In the Potato Park, land is either the collective property of the community
or the collective property of a family. The entire community owns, conserves, uses and benefits from community lands,
while individual families own, conserve, use and benefit from family lands. Since property is collective, the landscapes
that result from how it is worked, the biogenetic diversity and ecosystem goods and services that it yields, the cultural
and spiritual values that determine its relationship with humans, and the knowledge, practices and innovation systems
that determine what and how they are cultivated are also all held collectively. Collective management and ownership
which depend on reciprocal social relations and equitable benefit sharing are responsible for genetic diversity and
uphold Andean principles of reciprocity and equilibrium.

Decision Making

Decisions are made collectively and/or by “varayocs”: The cultural values that underpin political and social relations
in the Potato Park stress the importance of inclusion by all in decision making. Through collective decision making
and other manifestations of social and political relations—like reverence for traditional authorities “varayocs”—cultural
values heavily influence how knowledge, land, and biodiverse resources are administered. Collective decisionmaking and the role of “varayocs,” which depend on equitable participation and faith in traditional authorities, uphold
the Andean principle of equilibrium.

Access

Access to biological and cultural resources is open and conditioned by customary laws of resource conservation, use,
and benefit sharing: All components of the collective biocultural heritage of indigenous peoples whether they are
biological resources or spiritual values are open to be shared, used, and appreciated by all of humanity. In the Potato
Park, this open access often occurs through kinship networks or customary social networks providing access to all the
Potato Park community members. Access is open but conditioned by customary laws of resource use that require
access to remain open, the cultural and biological integrity of communities to remain intact, and the benefits derived
from access to be fair and equitable. This local perspective on access depends on reciprocal relations between
resource provider and resource user and upholds the Andean principal of reciprocity.

Benefit-Sharing

Benefit-Sharing is guaranteed to all as long as it is fair and equitable and is conditioned by customary laws of resource
conservation and use: In the Potato Park, all local community members benefit from a wealth of traditional resources
including biodiverse goods and services, cultural and spiritual values, customary laws, traditional knowledge, and
fertile lands. This collective benefit sharing is conditioned by customary laws that require receivers of benefits to
conserve these resources that are the communities’ Collective Biocultural Heritage and use them sustainably
Collective benefit sharing depends on equitable political and social relations and upholds Andean principles of
reciprocity and equilibrium.

Community Response for TK Protection and ABS in the Potato Park: For centuries customary law of Quechua
communities has adapted to new challenges and opportunities to maintain the cultural and biological diversity of the
Andes. But can customary law adapt to the new, ever greater threats of today? The commitment indigenous
communities have shown during this Case Study to face these threats and the viability of customary laws to guide
ABS systems suggests that it can. To create a community response for protecting community rights over TK, the
identified customary laws were used to generate local norms to govern ABS. These norms were then harmonized
with elements of Traditional Resource Rights model to create a legal framework for ABS based on customary law.
Finally, this framework was used to draft an Intercommunity Agreement among the six Potato Park communities for
access to and the fair and equitable sharing of benefits derived from the use of traditional resources. The
Intercommunity Agreement specifically addresses access and sharing of benefits resulting from the Repatriation
Agreement between the Potato Park and the International Potato Center (CIP).
Lessons for Sui-generis Systems of TK Protection and an International Regime for ABS: The privatization of
biological resources and related knowledge presents a great threat for the Potato Park. Tools of Fair and Equitable
Benefit Sharing and Traditional Knowledge Protection such as the Intercommunity Agreement on ABS, local
traditional knowledge registries, collective trademarks, and denominations of origin, are local attempts to respond
to this threat, but may fall short without a local to international policy environment that creates a healthy relationship
between local societies and nation-states. The Peru Case study has shown that customary laws of indigenous
peoples can provide the fodder for legal frameworks to assert the rights of indigenous peoples over their Collective
Biocultural Heritage. Moreover the Andean principles that underpin these customary laws provide for justice, equity
and sustainability; and offer a way forward toward meeting the Millenium Development Goals. Now that the
international community is establishing ABS regimes and mechanisms of traditional knowledge protection, the
inclusion and influence of the Andean worldview in ongoing policy processes has never before been more crucial
for safeguarding the rich knowledge base of indigenous peoples.
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PANAMA CASE STUDY - KUNA AND EMBERA FOREST PEOPLES
Heraclio Herera, Fundación Dobbo Yala, Email. heraclioherrera@hotmail.com

Objectives: The study aims to enhance the protection of the rights of Panama’s Embera and Kuna communities
over their medicinal plant knowledge by exploring: TK ownership and transmission, customary laws for use of TK
and customary authorities and decision-making. The participatory approach entailed discussion groups with
traditional authorities, forming Societies of Traditional Kuna and Embera-Wounaan Doctors, analysing their
understanding of TK, environment, natural resources and biodiversity, consulting government institutions, and
offering recommendations to the indigenous congresses (governments) for establishing customary laws and
visitation protocols in the communities.
Context: The study takes place in two different areas rich in biodiversity and TK: The Kuna territory, legally
established on the Atlantic islands and coast of Panama, one of the last remaining areas with 80% natural forest
cover; and the Embera and Wounaan communities in riverside and inland areas of Darién province, with high forest
cover. Part of the Emberá and Wounaan population occupy ancestral territories without legal recognition, and
therefore their territories, culture, TK and traditional ways of life are constantly challenged. The Kuna, Emberá and
Wounaan are farmers, fishermen and hunters.
Challenges and Opportunities for Protection of Collective Bio-Cultural Heritage: The main challenge to
indigenous rights is the invasion of their territories by loggers, hunters, cattle farmers, migrants and tourism
companies. The Kuna have minor invasion problems at their borders caused by people washing for gold, loggers
and hunters. This threat is stronger and more frequent in the ancestral lands occupied by the Embera and Wounaan
that do not have legal recognition. This forested land is considered to have no use or social function and therefore
is threatened by migrants searching for new land to deforest for cattle and agriculture. The agrarian reform law
supports these threats in considering land as not viable for property titles if it does not serve a social function, in
other words, if it is not being worked (cultivated, occupied by cattle, etc.). In the case of the Kuna, the challenges to
TK and biodiversity come mainly from development plans in education, health and tourism that are not in compliance
with the customary vision and norms. In addition, there are concerns over bioprospecting and the unauthorised use
of traditional medicine in the absence of adequate policy and legal protection.
There are many opportunities for recognition of indigenous rights: laws that recognise indigenous territories and their
collective use, the law for protection of traditional knowledge and the general law of the environment for free, prior
and informed consent, and coordination with traditional authorities offer opportunities for modification of existing
laws or establishment of specific laws for recognition, protection of customary laws, and management and comanagement of resources within indigenous territories. Institutions such as the Department of Industrial Property
Registration and the National Environment Board seek protection of TK and territories and can form alliances for
indigenous recognition. Embera and Wounaan communities are fighting to obtain a collective property title for which
a law project is being discussed in the legislative assembly of the Panamanian government.
Collective Bio-Cultural Heritage – Interlinked systems: The TK of the Kuna, Embera and Wounaan consists of
a complex system of knowledge based on their intimate relationship with nature, and forms part of their culture and
therefore is the basis for customary laws. TK is based on their worldview that the earth maintains people; the earth,
land or territory with its diverse components are God’s creation, each one has a spirit. These components are: land,
soil, landscape, forest, water, sacred places, biological and genetic resources and non-renewable resources. The
communities believe that TK of these resources is natural and therefore is also from God. In this way, the Kuna,
Embera and Wounaan have created a “Praxis” and established systems for specific knowledge such as: i)
Worldview, or belief system about the earth and natural resources and the role of man (Material and spiritual world),
ii) System of customary laws and traditional practices, iii) System of social, cultural and spiritual values, and iv)
System of Code of Ethics for the users of medicinal plants or users of biological/genetic resources. Ensuring
compliance with these systems is responsibility of the traditional authorities and institutions at a community as well
as territorial level. In this praxis, social, cultural and spiritual values play an important role, ensuring the
conservation of the forest, sacred places, biodiversity and culture itself.
Nature is described in the relationship between TK and BRs/GRs and indigenous worldview or outlook:
• Territory: Is considered by indigenous communities their main resource where life of indigenous cultures is carried
out collectively. Landscapes and forest cover are maintained and conserved by indigenous communities because
of their worldview of nature.
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• Sacred Places: Have high abundance of species (generally fauna), are safeguarded by indigenous communities
and considered the dwelling of sacred spirits. Their alteration or disturbance could provoke the fury of the spirits with
harmful consequences for the community and the disturber. They are considered doors to underground tunnels were
populations of biological species are regenerated.
• Biological Resources/GRs: All the elements that are alive, they are considered to have a spirit and are found on
earth to make life comfortable for man. Traditional doctors must use these resources with much respect and first
request permission from their spirits, through a ritual using a special language.
• Customary Laws: Laws accepted by the community and traditionally practiced, the traditional authority makes
sure that customary laws are complied with, the offender is reprimanded, sanctioned or punished.
Customary Laws and Practices: The customary laws are based on TK of BRs/GRs. Therefore, the use and
exploitation of these resources is based on respect for nature, in the request for permission from the plant spirits for
cutting them, in not performing massive removal of soil, in not disturbing sacred places that may cause hatred and
bring about epidemics and disease. This TK is maintained by specialized people who are versed in traditional culture
and medicine and ensure that the population complies with these laws. Nonetheless, current generations of youth
that are acquiring western education and lack cultural knowledge do not accept this knowledge and tend to deforest
and destroy ecosystems.
The principles that guide all aspects of life in Kuna, Embera and Wounaan communities are: reciprocity, solidarity,
unity and equilibrium, duality and equity. The principles can be grouped into social, cultural and spiritual values, and
are fundamental principles that guide customary laws and traditional practices. Important principles are reciprocity,
duality, spirituality in nature; solidarity, brotherhood, societal unity; productivity of the land, conservation of nature,
compliance with the Code of Ethics. Specific Customary laws exist for: 1) Use, transmission and protection of TK;
2) Exploitation and use of biological resources; 3) Use and management of ecosystems and non-renewable
resources, 4) Ritual and ceremonial practices in traditional medicine. Customary laws establish requirements and
procedures for learning, and for protection against bad medicinal practices, theft of knowledge and special use of
language for the names of plants, animals and specific knowledge. Customary laws and practices for the
exploitation and use of biological resources establish rules and sanctions in cases of over-exploitation,
indiscriminate hunting and ecosystem destruction.
Clear customary laws exist in the Kuna communities for these matters. For the Embera and Wounaan, customary
laws also exist but the loss of these is more accelerated since they do not have a defined territory and their sociocultural relations are more intimate with non-indigenous rural farmers, but they try to conserve their traditional laws.
In general customary laws are practiced by those with specialized cultural training such as doctors, traditional
leaders, traditional specialist or some other branch of cultural knowledge. The youth, with western education and
professionals do not know of these laws or no very little about them.
TK of traditional medicine and BRs/GRs are considered collective property of the Kuna, Embera and Wounaan,
even though the accumulation of experience is individual. It is said that this TK is God’s and therefore it should
benefit humanity as a whole without distinctions. The Kuna, Embera and Wounaan have jurisdiction over these
areas of defined extension for the exploitation of the natural resources, and the borders are respected by traditional
authorities of each community. Users of one community must request permission to access the resources of
neighbouring communities. TK is given to people who demonstrate interest in conservation, practice their
specialization correctly, are disciplined and show good conduct. The primary interest is as a service to humanity
and not an economic interest. It is said that benefit from TK must be collective, since it belongs to God, and
therefore individuals cannot claim property rights of TK. In the same way, the distribution of benefits is performed in
an equal manner and according to the experience of each person or specialist.
Lessons for Sui Generis Systems and ABS regimes: Systems of TK of BRs/GRs are based on practices where
geographical borders are not defined, nor are timeframes, and the predominant concept is of collective use and
benefit, with reciprocity. Individual and economic benefit is not the basis of the experience. All of the environmental
components are considered to be important with defined roles and with reciprocity. Generally, national and
international policies and development programs that affect indigenous peoples contradict their worldview and
customary laws, because these policies define geographical borders, timeframes, and their focus is individual and
commercial. Therefore it is necessary to create laws that protect customary laws and practices within indigenous
territories and ensure that development programs and planning are based on these laws and indigenous worldview.
The implementation of these sui generis systems should start with the systematic cataloguing of TK and traditional
laws in order to form part of the territorial laws as in the case of the Kuna, where administrative laws were developed
to deal with the development of the region, based on their worldview and traditional practices. Later, these laws must
be recognized by States for cultural cohabitation in accordance with their way of life and traditional practices.
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KENYA CASE STUDY - MAASAI PASTORALISTS of the RIFT VALLEY
Peter Munyi, Southern Environmental & Agricultural Policy Research Institute. pmunyi@icipe.org

Objectives: Through participatory research and open ended discussions with Maasai pastoralists of
Kajiado District in the Rift Valley – including elders, youth, local policy makers and administrative leaders
- the study aims to understand the customary laws and practices of the Maasai in traditional medicine. It
aims to identify principles for protection and promotion of traditional medicinal knowledge, and help the
Masaai to better understand ‘external’ threats and opportunities. It also aims to inform the development
of national policy and law relating to traditional medicine, ABS and intellectual property, and enhance
consideration of the interests and rights of Masaai Traditional Health Practitioners.

Context: The study area is typically arid, with temperatures soaring to 40° C. It is surrounded by hills with
dense vegetation and wildlife. The areas close to the hills are characterised by green vegetation because
the Ewaso Ngiro River flows through. The Maasai still retain their traditional nomadic-pastoralist lifestyle.
Challenges and Opportunities for Protection of Collective Bio-Cultural Heritage: The existence of
Maasai customary laws and practices is threatened as the younger generation embrace modern
lifestyles. This shift in identity and lifestyles has further weakened the obligations of individuals to their
traditions and customs, making the ethnic community loose associations of people. The introduction of a
central governing system (State control) has weakened the administrative powers of customary (village)
elders. Customary law is subordinated to the written law in the Laws of Kenya, and only applies as a
guide, that is, the courts are not bound to apply it. Kenya courts have tended to narrowly interpret
customary law and administrative authorities have frequently ignored it. The Maasai land is still owned
communally, but over time the land has continued to be privatized. The Maasai lost alot of land when
Group Ranches were introduced, and even currently, they continue to lose land. Healing services are
slowly evolving from communal welfare to commercial endeavors as the Maasai sink deeper into poverty.
The elders gave narrations of foreigners who come frequently under the guise of tourists and take away
plant samples, with no regard for the rights of the community over these resources. This has contributed
to free access of TK and other related resources by third parties, with no systems in place to govern
access, PIC and benefit sharing.
The ongoing Constitutional reform process gives an opportunity for greater recognition of customary laws
and practices and for incorporation of provisions such as compensation or royalties for the use of cultural
heritage of communities through legislation and the introduction of traditional courts, and for recognition
of the sovereignty of communities over their biological resources in introducing the concept of benefitsharing. The reform process also presents an opportunity to streamline land tenureship. There are also
several government initiatives underway in Kenya for promotion and protection of traditional medicine.

Interlinked Systems of Collective Bio-Cultural Heritage: The Maasai consider hills as sacred as
this is where the formal induction into traditional healing takes place. The hills are greatly respected as
they are the source of their knowledge. The Maasai believe in spirits as the givers of healing powers to
their spiritual healers (Leibons), and in curses as effective punishment for offenders. They believe that all
knowledge comes from a supreme being. Trees are also considered sacred. The Maasai are very
conscious of the benefit of trees to their livelihoods such that it is forbidden (taboo) to cut down a
medicinal tree.
Young Maasai boys aged about 15 are taken into the hills along with goats or cows for slaughter which
they feed on with medicinal concoctions as they learn Maasai culture and traditions from their elders. This
is known as the Orpul. The Orpul ceremony serves as one of the knowledge transmission processes that
the Maasai have. At the end of the ceremony the boys are initiated into moranship (community warriors).
The other ceremony that serves as a knowledge transmission process is the manyatta, which is meant to
ensure continuity in knowledge. Male youths spend several days with elders being taught their traditions
and basically recapping what they learned during Orpul.
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At any given opportunity the men go into the forest with their wife and family, and collect herbs, slaughter
an animal and feast on soup and meat mixed with the medicines, while explaining the names and uses
of the plants. Through such ceremonies, it is ensured that women are just as knowledgeable as men and
can identify medicinal trees and prepare concoctions.
A major setback to this interlinked system of biodiversity, knowledge, customs and beliefs is the
privatization of huge tracts of the forest and communal land in the hills mainly by non-Maasais for
commercial ventures, especially tourism. These privately owned sections of land are heavily guarded and
so the Maasai have no access to the medicinal plants and other resources in them. This has also greatly
affected the Orpul ceremony which now is performed nearer to the villages, diluting its relevance.

Customary Laws and Practices: The Leibon and the clan elders are the heads of Maasai governance.
They all follow a certain unwritten code of conduct and traditions defining various aspects such as fines,
penalties, taboo for institutions such as marriage, funeral, grazing and initiations. The hilly landscape and
the pastoral life of the Maasai calls for adherence to effective management practices that ensure availability
of pasture and water throughout the year, through rotational grazing, which is controlled by a traditional
governance regime by the elders. They have a system of controlled pastoralism for sustainable use of
resources with the elders being the decision makers on when and where to graze cattle.
The general medicinal knowledge is considered communal. Since the Maasai believe that all knowledge
comes from a supreme being, they share the general knowledge freely with no restrictions including with
other communities or non-Maasai. The majority of their land is communally owned. Other material
resources such as trees are considered to belong to a supreme being and to everyone, which includes
non-Maasai persons. The communal knowledge and resources are of free access to anyone. The only
knowledge that is held more restrictedly is that of the Leibon, which is hereditary among the specific
rightful clan. The sharing is based on the belief that the third party will put the knowledge to good use.
Women also share their knowledge freely with other women, except for specialized knowledge like
midwifes, which is transmitted from mother to daughter, or a close female relation.
The Maasai have no set system for receiving any benefits for accessed knowledge. However, there is a
recently introduced requirement to access the community land generally for whatever reason. A third party
is required to pay ‘gate-fees’ before accessing a group ranch. Since the Leibon and clan elders are the
heads of governance and represent the whole community, it seems that consent by these entities should
be given for PIC.

Lessons for TK Protection and ABS: There is a clear concern that the Maasai are sidelined by the
mainstream system of governance in protecting their rights. Their main area of concern is ownership of
their land and resources, and protection from exploitation. The Maasai seem not to attach too much
importance to commercial exploitation of their resources, rather its sustenance. They also lack the knowhow in regulating access to their resources due to the conflicts between their governance system and that
instituted by the central government.
There is need for all-encompassing legislation for the protection and sustainable use of biodiversity. It
should define coherent policy measures in the national context but also taking into account local situations
due to the diversity of traditions, cultures and beliefs amongst Kenyan communities. All biodiversityrelated rights of local communities must be protected by legislation to prevent biopiracy and
unsustainable use of biodiversity. A regulation system designed especially to deal with the interests of
local communities concerning specific categories of biodiversity is necessary as legislation does not
encompass all the biodiversity-related problems coherently but concentrates only on specific areas which
have to be protected.
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KENYA CASE STUDY – MIJIKENDA of COASTAL FORESTS
Dr. Doris Mutta, Kenya Forestry Research Institute (KEFRI). Email: doris_mutta@yahoo.com

Objectives: Through participatory research and open ended discussions with Mijikenda coastal forest
communities - elders, healers, village elders, administrative leaders and youth - the study aims to
understand customary laws and practices related to traditional medicine, and identify principles for
protection and promotion of traditional medicinal knowledge. The study has sought to establish ‘what
used to be, what is now, the changes and the causes, and the gaps between formal and traditional
systems’. It also seeks to inform the development of national policy and law on traditional medicine, ABS
and intellectual property, and enhance the participation of the Mijikenda in national policy processes.

Context: The Mijikenda community consists of nine deeply traditional ethnic groups living in the Coastal
Province of Kenya. They traditionally live in fortified forest villages called kayas, rich in botanical diversity.
The study has been conducted with the Digo of Kwale District, the Chonyi of Kilifi District, and the Giriama
of Malindi District.
Challenges and Opportunities for Protection of Collective Bio-Cultural Heritage: New
lifestyles and changing socio-economic conditions have created new priorities, exposure and demands in
life, in favour of ‘westernisation’. The introduction of a central governing system (State control) has
weakened the administrative powers of the traditional ngambi governance, leading to intermingling of
societies including intermarriages. Knowledge sharing was based on trust. The introduction of capitalism
has eroded this practice. Resource ownership has tended to shift from communal to private.
At the national level, customary law is subordinated to the written law in the laws of Kenya, and only
applies as a guide, that is, the courts are not bound to apply it. The communities face threats to their
knowledge and resource rights – including cases of biopiracy by Europeans. These have contributed to
free access to TK and resources by third parties, with no systems in place to govern access, PIC and
benefit sharing.
The ongoing constitutional reform process gives an opportunity for greater recognition of customary laws
and practices and for incorporation of provisions such as compensation or royalties for the use of cultural
heritage of communities through legislation, introduction of traditional courts, and recognition of the
sovereignty of communities over their biological resources in introducing the concept of benefit-sharing.
The reform process also presents an opportunity to streamline land tenureship. There are also several
government initiatives underway in Kenya for promotion and protection of traditional medicine.

Interlinked Systems of Collective Bio-Cultural Heritage: The Mijikenda believe in gods - gods of
the sea, good and bad spirits and sorcery. The kaya forests are revered by the communities as sacred
ancestral places of worship (or shrines-mizimu), and are the focal point of their traditional governance,
medicinal knowledge and social life. Some of the plants are also considered sacred, ensuring
sustainability. There are also restrictions on which trees can be extracted from the kayas, whose identities
are clear to the whole community ensuring sustainability. The kayas, the shrines, and some trees are
considered sacred and may not be cut down, in accordance with the principle of Equilibrium.
The sea is also highly regarded, as a source of food and sacrifices are made to the gods of the sea in
case of decline in fish (as per the principle of Equilibrium). The sea leaders lead ceremonies in making
sacrifices to the sea in case of decline in catch. A meal of rice and fish would be eaten at the seaside after
which some rice and perfume (udhi) is thrown into the sea. No fishing takes place on this day.
The social bond among community members is emphasized by trust, obligations, respect and rituals.
These have led to well developed social institutions such as marriage, funeral, prayers, dispute settlement,
oath (mbare), with stipulated processes, fees, fines and penalties, as per the principle of Duality. A major
setback to these interlinkages between resources, knowledge, customs and beliefs is population growth,
internal wrangles and poverty, which has led to the necessity to migrate out of the kayas.
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Customary Laws and Practices: The Mijikenda have great respect for their customs. Traditional
healing is in two phases. The first is the identification of the cause of the disease, done by a seer (mganga
wa mburuga), followed by treatment by a medicine-man (mganga wa kumbo). This knowledge is spiritual
and hereditary. The death of a seer in the family will make his spirit possess another member of the family
of his choice. The chosen one will be led by the spirits to a spree of tree collection known as kurongwa
for seven days. This is followed by a drum beating ceremony after which they are deemed qualified.
The general medicinal knowledge of the Mijikenda is considered communal, however they also have
individually held knowledge by the traditional healers (mganga). Ownership of natural resources is mainly
communal. Land, sea, divine powers, crops, domestic animals, are communally owned at clan level.
Forest and medicinal plants are communally owned at tribe level. However there is restricted access to
some parts of the kayas and to the use of plant resources in specified parts of the kaya. Healers are
allowed to collect medicinal plants from any land, as long as it is not from the prohibited parts of the kaya.
The Mijikenda share their knowledge with third parties albeit with some restrictions as to gender and age.
Knowledge sharing in healing is usually at a price. They also believe in the spirits as protectors of their
knowledge from exploitation as healing must be ‘commanded’ from the spirits. Some knowledge is
considered sacred hence secret amongst the holders. Any breach in sharing it is met with a penalty. They
have no defined system for receiving any benefits. However it is now the case that only community
members may enter the kayas.

Customary Authorities: The tribes are governed by a traditional regime consisting of elders commonly
referred to as the ngambi. The council of elders is charged with the management and control of resources,
farming activities and the spiritual health care of the community. The elders enforce traditional fees and
fines as stipulated by the customary law. The members of this council are the main custodians of TK
(spiritual and factual), part of which is under oath to be secret information strictly shared between the
ngambi members only. A member of the ngambi, known as mungambi, is progressively initiated from one
age-group level to another, to reach that respectable level. Due to population pressure, diseases, sorcery,
search for better resources and conflicts between elders and groups of younger men in quest for power,
sub-groups of the tribe moved out of the primary settlements to establish new settlements elsewhere.
Consequently tribal governance has broken down into smaller units, and ngambi organs are now at
village levels.

Lessons for TK protection and ABS: There is clear concern amongst the Mijikenda that they are
sidelined by the mainstream system of governance in protecting their rights. Their main area of concern
was ownership of their land and resources, and protection from exploitation. They also lack knowledge to
regulate and enforce access to their resources and knowledge.
In terms of national and international law, there is a need for:
• Comprehensive Biodiversity Legislation: All-encompassing legislation dealing with the
protection and sustainable use of biodiversity. It should aim at defining coherent policy
measures in the national context but also taking into account local situations due to the
diversity of traditions, cultures and beliefs amongst Kenyan communities.
• Community Intellectual Rights and Collective Rights: All biodiversity-related rights of local
communities must be protected by legislation to prevent biopiracy and unsustainable use of
biodiversity.
• Sectoral Community Rights Regime: A regulation system designed especially to deal with the
interests of local communities concerning specific categories of biodiversity is necessary as
current legislation does not encompass all the biodiversity-related problems coherently but
concentrates only on specific areas which have to be protected.
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INDIA CASE STUDY – YANADI TRIBALS of ANDHRA PRADESH
Dr. S. Vedavathy, Herbal Folklore Research Centre, Tirupati. Email: vedavathy@hotmail.com

Objectives: Through participatory research, this study aims to enable the Yanadi community of Chittoor
District, Andhra Pradesh, to gain enhanced recognition of their customary rights over Traditional Health
Knowledge (THK) related to medicinal plants, and safeguard their traditional knowledge and bioresources. It aims to raise awareness of the communities of policy threats and opportunities, assist the
development of community-controlled biodiversity registers, and enable the tribals to form an Association
of Yanadi healers to assert their rights as health providers and resource protectors.
Context: The Yanadi are recognized as a Scheduled Tribe under the Constitution of India. Through their
reliance on forests they have developed extensive knowledge of bio-resources, medicinal and aromatic
plants and wild foods, including unique remedies for chronic ailments (eg. snake-bites). The Yanadi
traditionally lived in the fringes or the midst of the forest where they had continuous access to flora and
fauna. But they have been relocated to hamlets away from the forests, where they are marginalized on
the edge of villages, living as farm labourers, supplemented with minor NTFP collection.
Challenges and Opportunities for Protection of Bio-Cultural Heritage: The availability of raw
materials needed to practice traditional medicine is becoming more and more difficult to ensure. Forced
eviction, alienation from the forest resource base and discrimination are making the Yanadi loose their
rich THK and innovation processes, knowledge about wild foods and associated food security, and
customs and beliefs related to THK and conservation of biodiversity. While the tribals who once nurtured
the forest can be fined for collecting medicinal plants, eucalyptus plantations which destroy natural forests
are let in.
Whereas medicinal plants were collected by husbands and wives together, and by the entire family going
to the forest, now only males may go alone, provided they have a special permit (Giri card). Women
healers are denied free access to forest even for medicinal plant collection, despite their great potential
to safeguard the health and food needs of the family. These policies are making women loose their
practical knowledge about medicinal plants, leading to malnutrition and poor health. The older generation
have diminished powers and often do not get Giri cards. Decentralisation of local administration has
replaced traditional institutions headed by elders with younger people who have no knowledge about
customs and beliefs. Furthermore, customary rights/ land rights are decided by the Forest Committee with
forest officials and bureaucrats and not by the “Grama Sabha” (village committee).
Yanadi healers with long standing expertise are not formally recognized as health providers. They feel
that their knowledge only serves ethnobotanical research and the pharmaceutical industry. They do not
like to divulge knowledge about the locality and use of plants to outsiders, but are sometimes deceived
to do so by people posing as traders. Free access to the resource base and legal recognition of herbal
healers to practice based on the customary laws is needed to enable the Yanadi to stand on their own
two feet. The local bodies (Grama Sabha) should be given a free hand to evolve appropriate laws that
strengthen and recognize the Yanadi customary rights and laws.
India’s Constitution declares that the State shall promote with special care the economic interests of
Scheduled Tribes and protect them from social injustice and all forms of exploitation. It guarantees tribal
peoples many freedoms - freedom of expression (art 19(1) (a); freedom to practice a profession of one’s
preference (art. 19 (1) (g)); and freedom to reside and settle in any part of India (art. 19(1)(e)). The
Pachayat Raj Act (Extension to Scheduled Areas) 1996 empowers the Gram Sabha to safeguard
traditions, cultural identity and community resources, and prevent alienation of land in scheduled areas,
and endows it with ownership of minor forest produce.
The Tribal Rights Bill of 2005 contains further provisions for the restitution of the rights of tribal people to
own, live in, access and sustainably use forest land, provided they occupied the land before 1980. While
it is progressive in recognizing the rights of forest-dwelling tribals, it may be difficult for tribals to prove
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claims to their traditional forest land if they are nomadic or semi-nomadic, as are most of the Yanadi, or
if they have been moved to other areas since 1980. The Bill also seeks to grant community rights to
traditional knowledge of forest biodiversity and cultural diversity, however it could be at odds with
customary practices, as it seems to follow a pro-IPR approach of documentation, commodification and
patenting of TK.
Interlinked Systems of Collective Bio-Cultural Heritage: Traditional health knowledge of the Yanadi is
closely interlinked with Bio-resources. Medicinal plants for health care are derived by the continuous
access to and observation of the natural resource. Knowledge generation and maintenance is dependent
on their traditional life style, culture and heritage. Forest Bio-resources are considered to be common
property of the community. The communities use these resources for food and medicine in a sustainable
way, with self imposed limitations on forest clearance, restriction on hunting certain species, protection of
sacred groves/plants, and rotational use of some rich biodiverse areas. These are clear examples of their
collective bio-cultural heritage rights.
Medicinal knowledge is acquired and transmitted through rituals in sacred forests. Plants for specialised
cures are harvested wild through special rituals, and it is believed that their cultivation will remove their
potency, and that if a plant is grown in the garden, it will be inflicted with the disease for which it is used.
Hence the maintenance of knowledge systems depends on access to sacred forest and wild resources.
The Yanadi tribals have many religious beliefs and festivals connected with the forest flora. Ceremonial
visits are traditionally made to the forest to show respect to nature and deceased ancestors, worship
health goddesses, and give reverence to the plants that keep them healthy. In the past entire families
used to go to the forest for NTFP collection and the head used to educate his family members about
medicinal plants. That way knowledge generation and transmission continued unabated and new
knowledge was added.
Customary Laws and Practices: The Yanadi culture includes principles of common property (or
heritage), reciprocity (collective sharing) and harmony (symbiotic relationship), but these principles are
threatened. The traditional health knowledge used for primary (every day) health care is shared among
the community and considered to be the collective heritage of the community. There is reciprocity and
harmony in sharing of natural resources both for food and medicine. Even in NTFP collection, clear
customary laws are followed to maintain reciprocity, harmony and flexibility.
The traditional health knowledge about chronic illness (paralysis, gout, skin infections etc.) is kept secret.
It is not divulged to any except to the kith and kin. Even the plants used for cure are not uttered loudly
and the people say its efficacy goes when they pronounce the name to others. The healers do not like to
divulge the knowledge about the locality, identity and usage of the plants to outsiders. In this way, the
knowledge is protected from use by others. Even the plants and animals used in the preparation are kept
secret and the resource base is passionately guarded.
Lessons for Sui Generis Systems: The Yanadi tribes are all of the view that benefit-sharing should be
according their customary laws, wherein reciprocity and harmony is interlinked. IPRs do not make any
sense unless the customary rights/ practices related to TK are first protected. The right to knowledge is their
custom but making it a source of income is not in the minds of the older generation. The priority for the
Yanadi is to gain formal recognition/ support for their role as healers, gain free access to forest resources
and be engaged as partners in managing protected areas. The Grama Sabha is the highest body in
decision making in the hamlet. It decides about PIC and nominates the older members to take decisions.
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INDIA CASE STUDY – INDIGENOUS LEPCHAS of the EASTERN HIMALAYAS
Ruchi Pant, Ecoserve, New Delhi, Email: ruchi_kumaon04@yahoo.co.in

Objectives: This study entails participatory action-research
with Lepcha communities in Sikkim State and Kalimpong
area of Darjeeling Gorkha Hill Council (DGHC), West
Bengal - with a particular focus on farming systems and
traditional rice varieties. Together with a local NGO (the
Centre for Mountain Dynamics), village and Panchayat
leaders, and women self-help groups, it aims to explore the
potential of customary laws in the protection of community
rights over traditional knowledge and genetic resources;
and identify elements for developing a sui generis
mechanism for their protection. It also aims to sensitize the
local and indigenous communities on emerging trends in
policies/ laws, and promote the recognition of customary
laws at national and international levels.
Context: The Eastern Himalayan belt is a global biodiversity ‘hotspot’ and centre of origin for a number
of crops, fruits and vegetables, including rice, with an estimated 600 traditional rice varieties. The study
region shares borders with Nepal to the west, Bhutan to the east and China (Tibet) to the north. The
Lepcha people are the original inhabitants of the region, listed as a scheduled tribe under the Constitution
of India. The region is now inhabited by many other ethnic communities of Tibetan and Nepalese origin.
Lepchas were mainly hunter-gatherers, and are now mainly subsistence farmers growing paddy, maize,
millets and broom grass, and cardamom, ginger and oranges in some parts. They have traditional
knowledge related to all areas of life – food, medicines, housing, crafts, integrated pest management,
forest and water resources.
Challenges and Opportunities for Protection of Collective Bio-Cultural Heritage: Over the past
decade there has been a decline in traditional rice varieties of the region, and in the use of traditional
knowledge. Although the Lepcha communities have not so far accepted modern varieties, the depletion
of traditional varieties is due to cheaper rice based products available in the market, and smaller and
fragmented land-holdings. The aspirations of younger generation are changing with the penetration of
markets and globalisation, some want to grow commercial crops such as flowers which bring in quick and
easy cash (but entail use of chemical fertilizers). Nevertheless, with continued use of biological resources,
new uses of plants are still being discovered (eg. wild amla fruit leaves are used to pack cut flowers).
At the same time, there is very little awareness of bio-piracy issues and the potential value of TK and bioresources amongst the communities and region as a whole. The development of sui generis mechanisms
requires sensitization to these new threats and the development of new rules to cope with new influences
on their knowledge and resources. For example, communities may wish to adapt their customary
practices of free-sharing with regard to external users.
Despite several constitutional and statutory provisions granting recognition to customary laws and
practices (including TK), sectoral laws, policies and schemes provide hardly any space thereto, and
customary rights and laws are not recognized by higher judicial bodies. Central legislation such as the
Biodiversity Act overlooks the right of the community as it has not accorded any role to the community in
deciding access to TK and GRs. The proposed seed legislation requires all farmers’ varieties to be
registered. This will dissuade farmers from saving traditional crop varieties, leading to erosion of
knowledge and genetic diversity. However, as an autonomous council, the DGHC can enact its own laws
in certain areas, and experience shows that laws enacted by autonomous councils are most often closer
to local customs, values and customary laws. Sikkim is a fully organic State which brings opportunities
for promoting TK and traditional varieties.
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Interlinked Systems of Collective Bio-Cultural Heritage: In the traditional Lepcha and other
communities of Sikkim and DGHC area, TK is very closely linked to the biological resources found in the
region and vice versa. The diversity of rice varieties still in use is inextricably linked to the different sociocultural and religious aspects of life – for example rice is used for important occasions like weddings and
new year’s day. Land tenure and rights of access to forests, water, soil, and other natural resources are
well-defined and understood by the community members. The needs of the community were hitherto
largely met within the landscape they were residing in by sharing and exchanges within the community.
In spite of the fact that water and forests were nationalized in most parts of India and local/ indigenous
communities were alienated from the control of these resources, communities do have access to these
resources by way of privileges and concessions, especially in areas where government machinery is
unable to reach. By way of customary norms, social taboos and traditional practices, communities
continue to conserve the resources at landscape level. In times of scarcity people resort to wild and minor
forest produce from the adjacent forest areas. Communities which do not have forests in their vicinity
come to an agreement with neighbouring villages to access the resources.
Customary Laws and Practices followed by traditional knowledge holders fulfill individual, family and
communal needs. Although all practices elicit compliance, only some of these have the force of law and
are enforceable by community institutions. People have a strong belief in supernatural powers and many
customary and conservation practices owe their compliance to the fear thereof. The entire Himalayan
belt is considered Dev bhoomi, the land of the Gods.
a)
Principle of Reciprocity: The process of exchange of seeds to maintain purity of seed is followed.
Seeds are exchanged in the same proportion. This enables the conservation of rice diversity in
the region. Farmers exchange seeds of different varieties and try to rotate the variety in their
ands every two –three years. This custom, dastur, of reciprocity is visible in all walks of life in the
village society. The process of pooling in labour to help someone in another’s fields is called
khetla. And when the others reciprocate their services, it is called perma khelna. Free sharing of
seeds and knowledge also takes place between neighbouring communities, including
in different countries.
b)
Principle of Duality: This principle is inherent in the principle of reciprocity. Local people believe
that an individual serves dual function in a society: one, as an individual being and the second,
as a part of a collective. Some actions are undertaken to fulfil one’s own needs but the individual
also undertakes actions to contribute to his or her role as a part of a collective.
c)
Principle of Equilibrium: The local communities believe that they derive their knowledge and
resources from the supernatural powers and the cosmic world. For instance, the Lepchas
believe that the mountain gods bless them with seeds and rain for growing crops. The gods give
innumerable cosmic and natural indications related to the timing and volume of rain. The
Lepchas show their appreciation by way of a series of rituals.
Transmission of Knowledge: Knowledge is transmitted during occasions of collective action such as
festivals, farming activities, birth and wedding celebrations. Usage of knowledge is very important for
keeping the knowledge alive, else the resource will be available but the knowledge will get lost. Interaction
with the village children shows they know much about the medicinal plants that grow in their surroundings
or areas they have access to in their daily lives. Village children besides attending school, help in all
household chores including farming activities. Children go to the forests to collect firewood and grass.
Some go with their parents and in the process learn about the value of different plants. If they fall sick
while in the forest, parents use these plants and so knowledge is transmitted. One way to protect such
TK systems and related rights may be to establish a ‘Rice Park’ which strengthens customary resource
management systems.
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INDIA CASE STUDY – INDIGENOUS ADHIVASIS of CHATTISGARH
Jacob Nellithanam, Centre for Indigenous Farming Systems, Bhopal. Email. jack_nel@rediffmail.com

Objectives: This study aims to: 1) Explore the customary values and practices of indigenous people in
Bastar region, Central India, who maintain a large diversity of rice varieties in their farming and food
systems; and 2) Articulate a value framework and institutional arrangements to conserve these resources
and knowledge and protect them from alienation, thus making it available to present and future populations
as Heritage which is useful as Livelihood resource which will sustain the integrity of communities.
Context: The Bastar Region forms part of the larger ecoregion previously called Dhandakaranya, which
is now distributed between four states of India. This region is heavily forested with 55-60 percent
geographical area under forests. Its population is largely Adhivasis (Scheduled tribes) comprising nearly
70%. Farming and food production is limited mainly the monsoon months and crops, the rainfall being
concentrated in 3 months from mid-June to mid-September. This makes the people depend on forest
produce collected at different periods in the year, especially winter and summer. The main indigenous
groups are the Gond, Halba, Muria, Maria and Bhatra. Major spoken languages are Gondi, Halbi, Batri
and Bastaria (a mixture of langages which evolved with the influence of Chattisgarhi and Hindi). Bastar
in Chattisgarh and the adjoining Jeypore tract of Orissa is a Centre of Orgin of rice- Oryza Sativa - of
which the Indica species is the major cultivated rice in the world. An estimated 40,000 rice varieties
existed in the region until recently. Even now a large diversity of rice varieties is cultivated by the
Indigenous people, particularly in Bastar.
Challenges and Threats to Protection of Collective Bio-Cultural Heritage: At local and regional level,
the expansion of State-driven developments have brought degradation and subversion of local resources
and knowledge. In the past, feudatory States ruled by kings and the British colonial State have viewed
resources including food only as commodities which can be traded and exploited to improve the State’s
finances. They also brought the influence of their institutions, legal systems and bureaucracy (eg. revenue
officials, Police and forest personnel). This had eroded traditional authorities and institutions. Inspite of all
these pressures in the past centuries, the adhivasis have been able to resist and avoid total alienation
from their culture, values and institutions. Different adhivasi communities coexisted in the region
sometimes in separate villages and often as mixed populations in the same village sharing their
knowledge, genetic resources and even manpower among themselves. Community activity and
participation in decisions is central to their values and lifestyles.
There is a collection of over 6000 rice varieties with the Agricultural University in Raipur. Alienation of this
heritage is an imminent threat because it has not been brought to the public domain and has been given
away arbitrarily in the name of research, without keeping records. This calls for repatriation of these
resources to communities and small farmers for conservation and development. However, the call for
restitution of these resources is being negated by the State, using the pretext of lack of legal framework
for giving access to seeds by farmers. But the State, through the University which is holding the rice
collection, was willing to give away these resources to the multinational corporation, Syngenta for
monetary benefits, in the name of research and development. They tried to enter into an MOU to transfer
the seed collection to Syngenta. Corporate globalization is also aiming to exploit the Mineral wealth for
their profits and is bringing alot of capital investment for mining based industries like iron and steel,
alumina etc. This causes further alienation of land, water and territories from the adhivasi populations,
thus leading to extinction of many crop varieties and knowledge.
Legal and Policy Threats: Policy and legal frameworks which are being enforced and are threats to
indigenous knowledge and resources are a law on Plant Variety Protection, the PVPFR Act 2001, and
regarding biological diversity and knowledge, the Biological Diversity Act 2002. These laws, and the
Patent Amendment Act, which allows patenting of life forms, help to create Monopoly IPRs on plant
varieties and commercial products from Biodiversity-based Knowledge of communities. Communities
have no role in these laws in decision making and have been given only toothless and inadequate
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privileges like the talk of farmers’ rights and benefit-sharing etc. They bring a regulatory system which will
facilitate access to corporations and restrict access to farmers and communities. These laws are being
forced by WTO compliance, against the will of people, by the State.
The decades of promise of Sui generis laws have not materialized. But more laws like the Seed Bill are
being introduced to expand and strengthen IPR regimes. The International Seed treaty (ITPGRFA of FAO)
which India is a signatory, gives corporations rights to access these heritage genetic resources without
consent by communities. Another major threat is the CBD principle of “sovereign rights of state”, which
brings the risk that the Sovereignty of farming and indigenous people over their heritage resources is
going to be appropriated by the State by their interpretation of CBD related law. The State for all purposes
in a democracy like India means the ruling elite and bureaucracy hand in glove with vested interests. They
are now tuned to work with Private Capital under the Public–Private Partnership slogan, rather than with
communities in partnership to conserve and enhance knowledge and resources.
Research Approach: The study is responding to these threats by building awareness through a
participatory methodology of sharing information already existing in communities through village meetings
in selected villages. The threat from chemical farming and its seeds is part of the experience of
communities and is being used to highlight the future threats of Seed corporations, the Biotech industry
and the IPR framework pushed by them. The importance of Heritage resources and knowledge is being
brought into their thought process in the light of threats of extinction and alienation. The peoples’ concept
of seeds and knowledge being ‘ Dharohar’ (Heritage from Ancestors), which is already well entrnched
in the Adhivasi worldview, is getting better articulated in the process. The CBO partnering the research
itself is called ‘Dharohar Samitte, which means collective to protect heritage resources. Their main focus
of work has been for the last 10 years in conserving and promoting crop genetic resources, especially
Rice. The research strengthens the articulation of communities to sustain and protect their heritage.
Interlinked Systems of Collective Bio cultural Heritage: The rice varietal diversity is maintained and
sustained by a continous process if sharing and exchange between growers in one village and between
villages and even with far off relatives and visitors. The main food crop, being rice, is central to all farming
decisions individually and collectively. A lot of rituals, festivals and prayers through offerings continue
throughout the seasons right from start to end of harvest and even beyond. Rice is shared in exchange for
equal portions and is considered sacred. The obligation to share is particularly strong in relation to seeds.
Knowledge is transferred in the daily livelihood activities, and through songs and dances which are
always communal activities. Manpower sharing to do farm operations also create a certain value
framework and social practices. Even though all of this varies slightly between areas, the underlying
values of sharing are common to all, in line with the principle of Reciprocity and also Equilibrium.
The markets have been mainly meant for barter and trade of produce by village communities in a Cluster.
This remains to large extent even now, thus facilitating seed and knowledge sharing. Even though State
institutions like the elected Panchayats have made inroads in the village traditional decision making,
more collective decisions are still happening. Their various Spirits and Gods and Ancestral spirits are
always consulted and propitiated before making important decisions. Knowledge as being given by
ancestral spirits and Spirits of Natural elements and Landscape is a fundamental belief, leading to
exclusion of ownership to any individual.
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CHINA CASE STUDY – INDIGENOUS FARMERS of GUANGXI
Dr. Yiching Song and Jingsong Li, Centre for Chinese Agricultural Policy (CCAP).
Email: songyc.ccap@igsnrr.ac.cn and maolee2000@yahoo.com.cn
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Project area in Guangxi

Objectives and Context:
Through participatory research with four traditional farming communities in Guangxi, S.W. China, the
study aims to understand the customary laws and practices relevant for controlling external use of maize
landraces and traditional knowledge. It aims to inform the development of national policies and laws,
including the recognition of customary laws, the “Protection Regulation for New Plant Varieties”, and ABS
laws being developed by the Environmental Protection Administration (SEPA). Most of the people in the
four villages are ‘minority’ nationalities, such as Zhuang and Yao, with their own language and culture.
These indigenous communities with multi-nationalities have rich TK, genetic resources and culture. They
live in typical Karst remote mountain areas, with limited water and arable land and harsh natural
conditions. The area is a centre of maize biodiversity, the origin of maize cultivation in China, and wax
maize worldwide, and has plenty of medicinal plants in the mountain areas.
Challenges & Opportunities for Protection of Collective Bio-Cultural Heritage: The genetic base for
maize breeding in China has been dramatically reduced during the last few decades. A new assessment
has revealed that biodiversity loss is one of the new challenges for China to ensure future food security
(Huang, 2003). In the national legal system, TK protection and enhancement are not included. In the
study area, landraces in farmers’ fields are disappearing as a result of the spread of modern varieties with
high productivity. The main threats for local livelihood, genetic diversity and TK are limited cultivated land,
unstable and unclear land rights, institutional interventions on the TK system and customary laws, and
increasing commercialization and globalization. In view of farmers’ current inferior socio-economic status
and increasing involvement in market competition, the protection of farmers’ right and interests for equal
benefit sharing and sustainable livelihood is a key concern that requires greater attention from policy
makers. Without compensating measures and appropriate protecting policies/laws, there will be
exploitation of farmers’ rights and interests, and a deterioration in their TK and the environment and
natural resources (UNDP, UNIFEM and NDRC, 2003, Song and Zhang, 2003).
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Participatory Plant Breeding and Community Based Natural Resource Management offer opportunities for
local genetic resource protection. These collaborative approaches through which the formal system
stakeholders work with farmers are crucial for GR/TK protection and can bridge agrobiodiversity
conservation and rural development by focussing not on crops and crop diversity per se, but on the
farmers, their TK, skills and (adaptive) management practices which maintain and depend on agricultural
biodiversity on-farm and off-farm. However, ABS issues need to be carefully addressed in this
collaborative process. In addition, Farmers’ seed fairs offer ways through which farmers’ seeds and TK
could be further valued and exchanged with different communities; as well as local registers and
community seed bank, recording and collecting genetic resources by local communities.
Interlinked Systems of Collective Bio-Cultural Heritage: In Guangxi province the total maize
germplasm collection has around 2 700 entries of which more than 1700 are landraces from the region.
These are the result of local peoples’ selection, domestication, cultivation and diffusion through their TK
system for thousands years. There are close connections between the culture of the ‘minority’ peoples,
Zhuang, Yao, Miao etc, dwelling in this area, their TK and the rich genetic resources. For instance, local
people like waxy food, and even when a lot of local waxy varieties are replaced by high yielding varieties,
they still try to grow some waxy and other special local varieties in isolated areas, like vegetable gardens,
used as quality food or for making maize wine for special traditional use, such as festivals and weddings.
However, cultural and spiritual values for maintaining TK and biodiversity are becoming weak. More and
more young villagers are ‘modernized’, and migrating out for non-farming activities. TK, cultural and
genetic diversity have disappeared very rapidly in the last few decades.
Customary Laws and Practices: People in the communities with different nationality have different
lifestyles, language and customary laws. In general, genetic resources and TK considered as common
or public property are transferred between and within communities through village trade fairs, festivals,
gatherings etc. Villagers are always willing to share these common TK with others, even outsiders. Yet,
some specific TK that is clan/family-owned, can only be transferred through generations within clan/family
system, e.g. special indigenous medicinal plants and their usages. Such customary ownership is very
strongly respected by the indigenous people. This may be due to unclear land rights and external
intervention in the last few decades. The community decision-making process is dominated by village
committee, which is under the government political institutional system. Although this system is becoming
more democratic, it still cannot fully represent farmers and local communities’ interests.
Community Response for TK Protection and ABS: The communities’ main concerns are value
addition and recognition by the formal system. For instance, communities have planned to register,
document and process their local medicinal plants. Their key concern is how to enter the market.
Therefore farmers want to work together in a group, instead of individually, in order to strengthen their
ability on ABS in the marketing process.
Farmers’ awareness of ABS and IPR issues in the PPB process is still weak. They consider genetic
resources and TK in seed selection as common property and even feel proud to share with others,
especially formal breeders. However, the local farmers are gradually realizing that their sharing principle
is not practiced by all, especially not by profit oriented stakeholders. They start to realise the need for
equal ABS, like farmers’ free access to PPB varieties and other varieties, made with local germplasm and
TK, for community seed production, landraces registration and documentation. Farmers’ own
organisation and community based management are essential for the enhancement of farmers’ collective
right and customary laws at local level and for their recognition by the state. Clear and systematic ABS
agreements should be made between local communities and outsiders before and during collaboration
such as PPB. Such agreements should respect customary laws and respond to the unique needs of
indigenous and local communities. National laws for protection of new plant varieties and genetic
resources should give full recognition to the rights of farmers rather than only formal plant breeders, as
farmers are also breeders and important contributors of genetic resources/ TK.
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