
Climate change; Law

Analysis for policymakers and 
practitioners working on investment 
treaties and investor–state dispute 
settlementBriefing

Key 
points
Authoritative 
confirmation by the 
International Court of 
Justice that states have 
binding obligations to 
tackle climate change has 
important implications for 
the interpretation and 
reform of investment 
treaties protecting fossil 
fuel assets.

States and arbitral 
tribunals must interpret 
investment treaties in light 
of climate obligations.

States should deepen 
and accelerate reform of 
the investment treaty 
system to ensure that 
instruments aimed at 
promoting investment do 
not promote climate-
harmful investments and 
do not constrain climate 
action.

Reforming over 2,500 
bilateral and regional 
investment treaties 
requires a multilateral legal 
instrument that aligns the 
investment treaty system 
with states’ climate 
obligations.

ICJ climate opinion: implications 
for investment treaties
In July 2025, the International Court of Justice (ICJ) delivered its advisory opinion 
on the ‘Obligations of states in respect of climate change’.1 The opinion confirms 
that states have legally binding obligations to protect the climate system and 
other parts of the environment from greenhouse gas (GHG) emissions caused by 
human activities (‘anthropogenic emissions’). As noted in a separate declaration 
added to the opinion, these obligations have implications for international treaties 
that protect foreign investment, including in fossil fuels. In 2023, IIED was among 
the first to highlight the relevance of investment treaty issues to the advisory 
opinion process.2 This new briefing unpacks what the advisory opinion means for 
international investment law and argues that climate obligations require states to 
align investment treaties with climate goals.

The ICJ’s advisory opinion confirms that 
international law requires states to protect the 
climate system and other parts of the 
environment from anthropogenic GHG 
emissions. These obligations are based on 
customary international law as well as treaties 
on climate change, the environment, the law of 
the sea and human rights, and they are ‘owed’ to 
the international community as a whole. The ICJ 
clarified that such obligations include a duty to 
regulate private-sector activities (paras 95 and 
428), including in relation to fossil fuel 
production, licensing and subsidies (para. 427). 
The ICJ also made it clear that a state’s failure to 
comply with these obligations may constitute an 
internationally wrongful act (para. 427) and 
carry the range of legal consequences under 
the rules on state responsibility, including  
full reparation.

The fact that states have climate obligations has 
important implications for wide-ranging policy 
areas. This applies to investment protection 
treaties that, by protecting fossil fuel assets, 

make it harder for states to take climate action 
and can shift costs onto those least responsible 
for climate change.

Fossil fuels and investment 
treaties
The science is unequivocal: fossil fuels are the 
primary drivers of anthropogenic GHG emissions. 
Coal, oil and gas account for more than 75% of 
emissions and nearly 90% of carbon dioxide 
emissions.3 Continuing to operate even existing 
fossil fuel projects will produce emissions that 
exceed the carbon budget for limiting global 
temperature increases to 1.5°C above pre-
industrial levels.4 For these reasons, transitioning 
away from fossil fuels is widely recognised as a 
key part of global climate action.5 

The international system of investment treaties 
and investor–state dispute settlement (ISDS) 
provides extensive protection for fossil fuel 
assets (see Box 1). Three-quarters of foreign-
owned coal power plants worldwide are protected 
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by at least one investment treaty.6 Coal, oil and 
gas projects are also subject to extensive 
investment treaty coverage.7 

Fossil fuel companies have been frequent users 
of ISDS, securing monetary awards and 
settlements for at least US$82.8 billion as of 
November 2023.8 This figure likely 

underestimates the reality, as 
many awards and settlements 
are not in the public domain. 
But even that figure is 
equivalent to the collective 
gross domestic product of 45 
of the world’s smallest or 
lowest-income countries.9 

One view is that, from a purely 
juridical standpoint, states can 
and must comply with both 
climate and investment 

protection obligations, such as by taking climate 
action while also compensating investors for 
losses.10 In practice, the prospect of costly 
litigation and large payouts to fossil fuel 
businesses makes it harder for states to take 
necessary climate action. The Intergovernmental 
Panel on Climate Change (IPCC) noted that 
investment treaties may have a chilling effect on 
climate action, with states delaying, diluting or 
shelving measures.11 This issue is further 
compounded by the growing size of individual 
ISDS awards.12 For states the UN classifies as 
least developed countries (LDCs) and developing 
economies, the threat of a large ISDS claim can 
itself strengthen a fossil fuel company’s position 
in negotiations with a state.13 

At the global level, the very large sums invested in 
fossil fuels worldwide, the aggregate scale of 
potential investor claims in the fossil fuel sector 
and the narrow window available for taking 
climate action create a systemic challenge in 
reconciling climate and investment treaty 
obligations.14 

In addition, the cumulative impact of large ISDS 
awards can divert public funds away from 
necessary investments in climate mitigation and 
adaptation and toward the industry that remains 
the primary driver of climate change-inducing 
emissions. It can also divert resources away from 
relief for others, including workers in industries 
that are changing or will change as a result of 
climate change.

Climate obligations clarified
In its advisory opinion, the ICJ clarified climate 
obligations that have a bearing on fossil fuel 
regulation and on investment treaties. It made 
clear that it is not the generation of emissions in 

and of itself that constitutes an internationally 
wrongful act on the part of states. Rather, it is the 
“actions or omissions causing significant harm to 
the climate system in breach of a State’s 
international obligations” (para. 429). This might 
include a state’s failure to regulate climate-
harmful activities or even measures that promote 
those activities, directly or indirectly.

The ICJ noted that these obligations flow from 
the international climate change treaty 
framework — the 1992 UN Framework 
Convention on Climate Change (UNFCCC), the 
1997 Kyoto Protocol and the 2015 Paris 
Agreement — which establishes and reaffirms 
obligations to protect the climate system and 
other parts of the environment (para. 268). This 
includes obligations to prepare, communicate, 
maintain and implement nationally determined 
contributions (NDCs) that, collectively, are 
capable of limiting global warming to the 1.5°C 
target (para. 245).15

The ICJ noted that, while all states have climate 
obligations, the principle of “common but 
differentiated responsibilities and respective 
capabilities” — which is affirmed in global climate 
treaties — means that the content of those 
obligations may differ depending on states’ 
“economic situations, their historic contribution to 
anthropogenic GHG emissions and their 
capabilities to adapt to and mitigate the adverse 
impacts of climate change” (para. 179). Treaties 
on human rights, environmental law and the law 
of the sea also establish a range of climate-
related obligations.

In addition, the ICJ confirmed that states have a 
duty to prevent significant harm to the 
environment under customary international law 
and that this obligation covers harm to the climate 
system (paras 272–300, 440). The court noted 
the stringent nature of the due diligence standard 
for preventing harm to the climate system (para. 
138). It underscored that “responsibility is 
incurred if the State fails to take all measures 
which were within its power to prevent the 
significant harm” (para. 409 — emphasis added).

The IPCC noted that 
investment treaties may 
have a chilling effect on 
climate action, with 
states delaying, diluting 
or shelving measures

Box 1. Investment treaties
Over 2,500 bilateral and regional investment 
treaties aim to promote cross-border 
investment by establishing obligations as to 
how states must protect investments by 
nationals of the other state(s). Most treaties 
allow investors to bring disputes to ISDS  
(a form of international arbitration) and seek 
damages if they consider the state to have 
breached its treaty obligations.
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Customary international law also requires states 
to cooperate in good faith to prevent significant 
harm to the climate system and other parts of the 
environment (paras 301–308). This duty is 
reflected in climate change treaties too. While the 
duty to cooperate applies to all states, “its level 
may vary depending on additional criteria, first 
and foremost the common but differentiated 
responsibilities and respective capabilities 
principle” (para. 305).

Taken together, these and other obligations 
clarified in the advisory opinion require states to 
adopt and enforce specific, tangible and urgent 
measures. The duty to prevent significant 
transboundary harm, for example, requires states 
to adopt and enforce legislative, regulatory and 
administrative measures “designed to achieve the 
deep, rapid, and sustained reductions of GHG 
emissions” (para. 282). According to the ICJ, 
these measures “must regulate the conduct of 
public and private operators within the 
States’ jurisdiction or control and be 
accompanied by effective enforcement and 
monitoring mechanisms to ensure their 
implementation” (para. 282 — emphasis added).16

In clarifying the legal consequences of breaching 
climate obligations, the court underscored that 
“Failure of a State to take appropriate action to 
protect the climate system from GHG emissions 
— including through fossil fuel production, fossil 
fuel consumption, the granting of fossil fuel 
exploration licences or the provision of fossil fuel 
subsidies — may constitute an internationally 
wrongful act which is attributable to that State” 
(para. 427).

Implications for investment  
treaty interpretation
Customary international law, including rules on 
treaty interpretation, requires that, like all other 
treaties, investment treaties must be interpreted 
in light of states’ obligations to protect the climate 
system and other parts of the environment.17 

Judge Cleveland’s separate declaration confirms 
this, clarifying that “the interpretation of 
investment instruments must be informed by 
States’ obligations in respect of climate change 
under international law, including the stringent 
due diligence standard to which States are bound 
in implementing such obligations” (para. 22).

Climate obligations can inform investment treaty 
interpretation in several ways. Building on global 
scientific consensus, the advisory opinion and 
supporting declarations make clear that states 
must take effective climate measures and 
address fossil fuel production and consumption.18 
This has reverberations for the interpretation of 
investment protection standards, such as the 

circumstances under which a measure should be 
deemed an expropriation requiring the state to 
compensate investors, and the normative content 
of the fair and equitable treatment standard on 
which most ISDS claims are brought and won.

For example, arbitral tribunals have interpreted 
the fair and equitable treatment standard as 
protecting the ‘legitimate expectations’ that 
investors had when they made the investment. It 
is now clearer than ever that the legitimate 
expectation of all fossil fuel companies should be 
— and should have been for some time now, in 
light of the extensive, longstanding body of 
scientific evidence — that their investments 
would be regulated and will ultimately be phased 
out. This recognition also has a bearing on the 
calculation of any damages owed to fossil fuel 
companies, particularly in forward-looking 
valuation methods that determine a project’s 
value based on the income it is expected to 
generate over its duration.

In addition, the ICJ clarified that states not only 
have a right to regulate the activities of private 
actors to protect the climate system and 
environment, but an obligation to do so. Besides 
informing the interpretation of investment 
protection standards, this means that investment 
treaty provisions that explicitly refer to the states’ 
‘right to regulate’ must be understood in terms of 
this more robust obligation to regulate private 
activities, including those of fossil fuel companies. 
Similarly, investment treaty exception clauses that 
refer to measures ‘necessary’ to protect the 
climate, environment and human rights must be 
informed by the full range of climate obligations 
clarified by the advisory opinion and by the 
stringent due diligence standard, which requires 
states to use all measures within their power to 
prevent significant harm.

Implications for investment  
treaty reform
Ultimately, the advisory opinion challenges states 
to deepen and accelerate reform of the 
investment treaty system. While there is no 
conclusive evidence that investment treaties are 
effective in promoting investment, investment 
promotion is the stated policy aim of the treaties, 
often reflected in their title, preamble and any 
objectives clauses. In this context, investment 
treaties define ‘investment’ very broadly and do 
not differentiate between high- and low-carbon 
investments — meaning that they typically cover 
investments in fossil fuels.

Applying investment promotion instruments to 
fossil fuels is inherently at odds with the legal 
obligations the ICJ articulated in the advisory 
opinion. In addition, should clear evidence 
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emerge on the treaties’ effectiveness in 
promoting fossil fuel investments, the treaties 
— similarly to fossil fuel subsidies — would be 
directly creating a risk of damage to the climate 
system. Treaty protections enhance fossil fuel 
businesses’ leverage in the face of climate 
measures. Addressing these issues requires 
reforms to ensure that treaties aimed at 
promoting investment do not apply to climate-
harmful investments and do not constrain 
climate action.

The court’s remark that a state’s failure to take 
appropriate climate measures, such as regulating 
fossil fuel activities, may constitute an 
internationally wrongful act (para. 427) highlights 
questions about possible circumstances under 
which failure to take appropriate action towards 
investment treaty reform, or failure to respond in 
good faith to other states’ reform initiatives, might 
itself constitute an internationally wrongful act. 
Similar questions arise in the application of the 
duty to prevent harm and the duty to cooperate in 
good faith.

The need for reform is particularly pressing for 
investment treaties concluded by LDCs, mostly 
with higher-income economies. United Nations 
Trade and Development (UNCTAD) data shows 
that 71% of the foreign investment stock in LDCs 
is covered by ‘old-generation’ treaties — treaties 
that tend to contain particularly encompassing 
investment protection standards.19 While these 
treaties are formally reciprocal, the economic 
reality of investment flows means that LDCs are 
more exposed to the risk of ISDS claims. Past 
dispute settlement patterns confirm this, with 
UNCTAD data showing that most ISDS claims 
are brought against developing economies 
(62%), often in the natural resource sector, and 
most claims are initiated by investors based in 
higher-income countries (81%).20

By enabling fossil fuel businesses in higher-
income countries to secure large payouts from 
LDCs and developing economies, these treaties 
affect who bears the costs of the energy 

transition. Meanwhile, the principle of common 
but differentiated responsibilities, as well as the 
asymmetries inherent in the investment treaty 
system, indicate that higher-income economies 
bear a greater responsibility for driving 
investment treaty reform.

Policy options to reform the investment treaty 
system include terminating old treaties, 
recalibrating treaty standards, carving out fossil 
fuel investments and climate measures, and 
reforming dispute settlement arrangements.

Reforming a system of over 2,500 treaties 
requires multilateral action. Climate change is a 
global problem, which makes multilateral 
responses particularly relevant. In addition, 
renegotiating many bilateral and regional treaties 
one by one is impractical, time-consuming and 
often politically difficult. Instead, a multilateral 
legal instrument can reform many treaties in one 
go, similarly to past experience with multilateral 
reform of bilateral tax treaties. A multilateral 
approach is in line with the duty to cooperate in 
good faith to address climate change, which is 
discussed in the advisory opinion, and can make 
it easier for LDCs and developing countries to 
participate in the reform.

In the wake of the advisory opinion, multilateral 
processes — including the United Nations 
Commission on International Trade Law’s 
(UNCITRAL) Working Group III on ISDS Reform 
— should address the important implications that 
climate obligations have for reforming 
international investment law.21

Lorenzo Cotula and Jesse Coleman 
Lorenzo Cotula, head of law, economies and justice, IIED; Jesse 
Coleman, managing director, Change Collective. The authors would 
like to thank Camilla More and Lise Johnson for their helpful 
comments.
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